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a Professional Corporation

50 West San Fernando Street, 10" Floor
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Attorneys for Defendants,

CC-Palo Alto, Inc. a Delaware corporation;
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an Illinois limited partnership; and CC-Development
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

BURTON RICHTER, an individual; Case No.: C 14-00750 EJD
LINDA COLLINS CORK, an individual;
GEORGIA L. MAY, an individual;
THOMAS MERIGAN, an individual; DECLARATION OF HILARY WEDDELL
ALFRED SPIVACK, an individual; and IN SUPPORT OF DEFENDANTS’

behalf of themselves and all other similarly MOTION TO DISMISS CLASS ACTION

situated
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Vs.
Date: August 15, 2014
CC-PALO ALTO, INC., a Delaware Time: 9:00 a.m.
corporation; CLASSIC RESIDENCE Dept.: Courtroom 4, 5th Floor
MANAGEMENT LIMITED Judge: Hon. Edward J. Davila
PARTNERSHIP, an Illinois limited
partnership; and CC-DEVELOPMENT .
GROUP, INC., a Delaware corporation Trial Date: Not yet set.

Defendants.
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I, Hilary Weddell, declare:

1. I am an attorney at law licensed to practice before all courts of the State of
California. I am an attorney at McManis Faulkner, counsel of record for defendants CC-Palo
Alto, Inc. (“CC-PA”), CC-Development Group, Inc. (“CC-DG”), and Classic Residence
Management Limited Partnership (“CRMLP”) (collectively “defendants”). I have personal
knowledge of the facts within and, if called as a witness, I could and would competently testify
thereto.

2. Attached hereto as Exhibit A is a true and correct copy of the California
Department of Social Services’ (“DSS”) publication of the continuing care contract statutes
(Health & Safety Code section 1770 et seq.) as it appeared on the DSS’ website on March 28,
2002. This archived copy was obtained from the Internet Archive service (https://archive.org), a
registered 501(c)(3) non-profit whose primary purpose is to archive and provide permanent
access for researchers, historians, scholars, and the general public to view websites as they were
during a particular moment in time. The website is commonly known as and advertised as
“Wayback Machine.” To perform the search, I directed my browser to https://archive.org/. 1

entered the DSS’ website address (http://www.calccre.ca.gov/) in the search box and clicked

“browse history.” The search result indicated that the website entered had been saved 190 times
between March 28, 2002 and February 9, 2014. I clicked on the year 2002 in the top banner and
then March 28, 2002 on the calendar. A balloon popped up indicating there was one “snapshot”
for March 28, 2002. I clicked on the link for that snapshot. The DSS website, as archived on
March 28, 2002, then appeared. I clicked on the link on the left hand side entitled “provider
statutes,” which brought up the DSS’ 2001 publication of the continuing care contract statutes.
Page 75 of the publication, on which section 1793 appears, has a banner indicating that Health &
Safety code section 1793 is superseded by section 1792.6.

/1

/1

/1
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3. Attached hereto as Exhibit B is a true and correct copy of a Westlaw editorial
note for Health & Safety Code section 1793.
I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Dated: April 7, 2014 MM \P,U( W

MU ARY WEDI?ELL
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CONTINUING CARE CONTRACT STATUTES
State of California
Health and Safety Code
Chapter 10 of Division 2
January 1, 2001

CHAPTER 10. CONTINUING CARE CONTRACTS

Article 1. General Provisions

1770. Legislative Intent.
The Legislature finds, declares, and intends all of the following:

(a) Continuing care retirement communities are an alternative for the long-term
residential, social, and health care needs of California's elderly residents and seek to
provide a continuum of care, minimize transfer trauma, and allow services to be
provided in an appropriately licensed setting.

(b) Because elderly residents often both expend a significant portion of their savings
in order to purchase care in a continuing care retirement community and expect to
receive care at their continuing care retirement community for the rest of their lives,
tragic consequences can result if a continuing care provider becomes insolvent or
unable to provide responsible care.

(c) There is a need for disclosure concerning the terms of agreements made between
prospective residents and the continuing care provider, and concerning the operations
of the continuing care retirement community.

(d) Providers of continuing care should be required to obtain a certificate of authority
to enter into continuing care contracts and should be monitored and regulated by the
State Department of Social Services.

(e) This chapter applies equally to for-profit and nonprofit provider entities.

(f) This chapter states the minimum requirements to be imposed upon any entity
offering or providing continuing care.

(g) Because the authority to enter into continuing care contracts granted by the State
Department of Social Services is neither a guarantee of performance by the providers
nor an endorsement of any continuing care contract provisions, prospective residents
must carefully consider the risks, benefits, and costs before signing a continuing care
contract and should be encouraged to seek financial and legal advice before doing so.

1771. Definitions.
Unless the context otherwise requires, the definitions in this section govern the
interpretation of this chapter.

(a)(1) "Affiliate™ means any person, corporation, limited liability company, business
trust, trust, partnership, unincorporated association, or other legal entity that directly or
indirectly controls, is controlled by, or is under common control with, a provider or
applicant.

(2) "Affinity group” means a grouping of entities sharing a common interest,
philosophy, or connection (e.g., military officers, religion).

1
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(3) "Annual report" means the report each provider is required to file annually with the
department, as described in Section 1790.

(4) "Applicant" means any entity, or combination of entities, that submits and has
pending an application to the department for a permit to accept deposits and a
certificate of authority.

(5) "Assisted living services" includes, but is not limited to, assistance with personal
activities of daily living, including dressing, feeding, toileting, bathing, grooming,
mobility, and associated tasks, to help provide for and maintain physical and
psychosocial comfort.

(6) "Assisted living unit" means the living area or unit within a continuing care
retirement community that is specifically designed to provide ongoing assisted living
services.

(7) "Audited financial statement” means financial statements prepared in accordance
with generally accepted accounting principles including the opinion of an independent
certified public accountant, and notes to the financial statements considered customary
or necessary to provide full disclosure and complete information regarding the provider's
financial statements, financial condition, and operation.

(b) (reserved)

(c)(1) "Cancel" means to destroy the force and effect of an agreement or continuing
care contract.

(2) "Cancellation period" means the 90-day period, beginning when the resident
physically moves into the continuing care retirement community, during which the
resident may cancel the continuing care contract, as provided in Section 1788.2.

(3) "Care" means nursing, medical, or other health related services, protection or
supervision, assistance with the personal activities of daily living, or any combination of
those services.

(4) "Cash equivalent” means certificates of deposit and United States treasury
securities with a maturity of five years or less.

(5) "Certificate" or "certificate of authority” means the certificate issued by the
department, properly executed and bearing the State Seal, authorizing a specified
provider to enter into one or more continuing care contracts at a single specified
continuing care retirement community.

(6) "Condition" means a restriction, specific action, or other requirement imposed by
the department for the initial or continuing validity of a permit to accept deposits, a
provisional certificate of authority, or a certificate of authority. A condition may limit the
circumstances under which the provider may enter into any new deposit agreement or
contract, or may be imposed as a condition precedent to the issuance of a permit to
accept deposits, a provisional certificate of authority, or a certificate of authority.

(7) "Consideration" means some right, interest, profit, or benefit paid, transferred,
promised, or provided by one party to another as an inducement to contract.
Consideration includes some forbearance, detriment, loss, or responsibility, that is
given, suffered, or undertaken by a party as an inducement to another party to contract.

(8) "Continuing care contract" means a contract that includes a continuing care
promise made, in exchange for an entrance fee, the payment of periodic charges, or
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both types of payments. A continuing care contract may consist of one agreement or a
series of agreements and other writings incorporated by reference.

(9) "Continuing care advisory committee"” means an advisory panel appointed
pursuant to Section 1777.

(10) "Continuing care promise" means a promise, expressed or implied, by a provider
to provide one or more elements of care to an elderly resident for the duration of his or
her life or for a term in excess of one year. Any such promise or representation,
whether part of a continuing care contract, other agreement, or series of agreements, or
contained in any advertisement, brochure, or other material, either written or oral, is a
continuing care promise.

(11) "Continuing care retirement community” means a facility located within the State
of California where services promised in a continuing care contract are provided. A
distinct phase of development approved by the department may be considered to be the
continuing care retirement community when a project is being developed in successive
distinct phases over a period of time. When the services are provided in residents' own
homes, the homes into which the provider takes those services are considered part of
the continuing care retirement community.

(12) "Control" means directing or causing the direction of the financial management or
the policies of another entity, including an operator of a continuing care retirement
community, whether by means of the controlling entity's ownership interest, contract, or
any other involvement. A parent entity or sole member of an entity controls a subsidiary
entity provider for a continuing care retirement community if its officers, directors, or
agents directly participate in the management of the subsidiary entity or in the initiation
or approval of policies that affect the continuing care retirement community's operations,
including, but not limited to, approving budgets or the administrator for a continuing care
retirement community.

(d)(1) "Department” means the State Department of Social Services.

(2) "Deposit" means any transfer of consideration, including a promise to transfer
money or property, made by a depositor to any entity that promises or proposes to
promise to provide continuing care, but is not authorized to enter into a continuing care
contract with the potential depositor.

(3) "Deposit agreement” means any agreement made between any entity accepting a
deposit, and a depositor. Deposit agreements for deposits received by an applicant
prior to the department's release of funds from the deposit escrow account shall be
subject to the requirements described in Section 1780.4.

(4) "Depository" means a bank or institution that is a member of the Federal Deposit
Insurance Corporation or a comparable deposit insurance program.

(5) "Depositor" means any prospective resident who pays a deposit. Where any
portion of the consideration transferred to an applicant as a deposit or to a provider as
consideration for a continuing care contract is transferred by a person other than the
prospective resident or a resident, that third-party transferor shall have the same
cancellation or refund rights as the prospective resident or resident for whose benefit
the consideration was transferred.
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(6) "Director" means the Director of the State Department of Social Services.

(e)(1) "Elderly" means an individual who is 60 years of age or older.

(2) "Entity" means an individual, partnership, corporation, limited liability company,
and any other form for doing business. Entity includes a person, sole proprietorship,
estate, trust, association, and joint venture.

(3) "Entrance fee" means the sum of any initial, amortized, or deferred transfer of
consideration made or promised to be made by, or on behalf of, a person entering into a
continuing care contract for the purpose of assuring care or related services pursuant to
that continuing care contract or as full or partial payment for the promise to provide care
for the term of the continuing care contract. Entrance fee includes the purchase price of
a condominium, cooperative, or other interest sold in connection with a promise of
continuing care. An initial, amortized, or deferred transfer of consideration that is
greater in value than 12 times the monthly care fee shall be presumed to be an
entrance fee.

(4) "Equity" means the value of real property in excess of the aggregate amount of all
liabilities secured by the property.

(5) "Equity interest" means an interest held by a resident in a continuing care
retirement community that consists of either an ownership interest in any part of the
continuing care retirement community property or a transferable membership that
entitles the holder to reside at the continuing care retirement community.

(6) "Equity project” means a continuing care retirement community where residents
receive an equity interest in the continuing care retirement community property.

(7) "Equity securities" shall refer generally to large and midcapitalization corporate
stocks that are publicly traded and readily liquidated for cash, and shall include shares
in mutual funds that hold portfolios consisting predominantly of these stocks and other
gualifying assets, as defined by Section 1792.2. Equity securities shall also include
other similar securities that are specifically approved by the department.

(8) "Escrow agent" means a bank or institution, including, but not limited to, a title
insurance company, approved by the department to hold and render accountings for
deposits of cash or cash equivalents.

(f) "Facility" means any place or accommodation where a provider provides or will
provide a resident with care or related services, whether or not the place or
accommodation is constructed, owned, leased, rented, or otherwise contracted for by
the provider.

(9) (reserved)

(h) (reserved)

(i) (1) "Inactive certificate of authority" means a certificate that has been terminated
under Section 1793.8.

(2) "Investment securities" means any of the following:

(A) Direct obligations of the United States, including obligations issued or held in
book-entry form on the books of the United States Department of the Treasury, or
obligations the timely payment of the principal of, and the interest on, which are fully
guaranteed by the United States.

~~ |talics indicate corrections
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(B) Obligations, debentures, notes, or other evidences of indebtedness issued or
guaranteed by any of the following:

(i) The Federal Home Loan Bank System.

(i) The Export-Import Bank of the United States.

(i) The Federal Financing Bank.

(iv) The Government National Mortgage Association.

(v) The Farmer's Home Administration.

(vi) The Federal Home Loan Mortgage Corporation of the Federal Housing
Administration.

(vii) Any agency, department, or other instrumentality of the United States if the
obligations are rated in one of the two highest rating categories of each rating agency
rating those obligations.

(C) Bonds of the State of California or of any county, city and county, or city in this
state, if rated in one of the two highest rating categories of each rating agency rating
those bonds.

(D) Commercial paper of finance companies and banking institutions rated in one of
the two highest categories of each rating agency rating those instruments.

(E) Repurchase agreements fully secured by collateral security described in
subparagraph (A) or (B), as evidenced by an opinion of counsel, if the collateral is held
by the provider or a third party during the term of the repurchase agreement, pursuant
to the terms of the agreement, subject to liens or claims of third parties, and has a
market value, which is determined at least every 14 days, at least equal to the amount
So invested.

(F) Long-term investment agreements, which have maturity dates in excess of one
year, with financial institutions, including, but not limited to, banks and insurance
companies or their affiliates, if the financial institution's paying ability for debt obligations
or long-term claims or the paying ability of a related guarantor of the financial institution
for these obligations or claims, is rated in one of the two highest rating categories of
each rating agency rating those instruments, or if the short-term investment agreements
are with the financial institution or the related guarantor of the financial institution, the
long-term or short-term debt obligations, whichever is applicable, of which are rated in
one of the two highest long-term or short-term rating categories, of each rating agency
rating the bonds of the financial institution or the related guarantor, provided that if the
rating falls below the two highest rating categories, the investment agreement shall
allow the provider the option to replace the financial institution or the related guarantor
of the financial institution or shall provide for the investment securities to be fully
collateralized by investments described in subparagraph (A), and, provided further, if so
collateralized, that the provider has a perfected first security lien on the collateral, as
evidenced by an opinion of counsel and the collateral is held by the provider.

(G) Banker's acceptances or certificates of deposit of, or time deposits in, any savings
and loan association that meets any of the following criteria:

(i) The debt obligations of the savings and loan association, or in the case of a
principal bank, of the bank holding company, are rated in one of the two highest rating
categories of each rating agency rating those instruments.
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(i) The certificates of deposit or time deposits are fully insured by the Federal Deposit
Insurance Corporation.

(i) The certificates of deposit or time deposits are secured at all times, in the manner
and to the extent provided by law, by collateral security described in subparagraph (A)
or (B) with a market value, valued at least quarterly, of no less than the original amount
of moneys so invested.

(H) Taxable money market government portfolios restricted to obligations issued or
guaranteed as to payment of principal and interest by the full faith and credit of the
United States.

(I) Obligations the interest on which is excluded from gross income for federal income
tax purposes and money market mutual funds whose portfolios are restricted to these
obligations, if the obligations or mutual funds are rated in one of the two highest rating
categories by each rating agency rating those obligations.

(J) Bonds that are not issued by the United States or any federal agency, but that are
listed on a national exchange and that are rated at least "A" by Moody's Investors
Service, or the equivalent rating by Standard and Poor's Corporation or Fitch Investors
Service.

(K) Bonds not listed on a national exchange that are traded on an over-the-counter
basis, and that are rated at least "Aa" by Moody's Investors Service or "AA" by Standard
and Poor's Corporation or Fitch Investors Service.

() (reserved)

(K) (reserved)

(I) "Life care contract” means a continuing care contract that includes a promise,
expressed or implied, by a provider to provide or pay for routine services at all levels of
care, including acute care and the services of physicians and surgeons, to the extent
not covered by other public or private insurance benefits, to a resident for the duration
of his or her life. Care shall be provided under a life care contract in a continuing care
retirement community having a comprehensive continuum of care, including a skilled
nursing facility, under the ownership and supervision of the provider on or adjacent to
the premises. No change may be made in the monthly fee based on level of care. A
life care contract shall also include provisions to subsidize residents who become
financially unable to pay their monthly care fees.

(m)(1) "Monthly care fee" means the fee charged to a resident in a continuing care
contract on a monthly or other periodic basis for current accommodations and services
including care, board, or lodging. Periodic entrance fee payments or other prepayments
shall not be monthly care fees.

(2) "Monthly fee contract"” means a continuing care contract that requires residents to
pay monthly care fees.

(n) "Nonambulatory person” means a person who is unable to leave a building
unassisted under emergency conditions in the manner described by Section 13131.

(0) (reserved)

(p)(1) "Per capita cost” means a continuing care retirement community's operating
expenses, excluding depreciation, divided by the average number of residents.

(2) "Periodic charges" means fees paid by a resident on a periodic basis.
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(3) "Permit to accept deposits” means a written authorization by the department
permitting an applicant to enter into deposit agreements regarding a single specified
continuing care retirement community.

(4) "Prepaid contract” means a continuing care contract in which the monthly care fee,
if any, may not be adjusted to cover the actual cost of care and services.

(5) "Preferred access" means that residents who have previously occupied a
residential living unit have a right over other persons to any assisted living or skilled
nursing beds that are available at the community.

(6) "Processing fee" means a payment to cover administrative costs of processing the
application of a depositor or prospective resident.

(7) "Promise to provide one or more elements of care" means any expressed or
implied representation that one or more elements of care will be provided or will be
available, such as by preferred access.

(8) "Proposes” means a representation that an applicant or provider will or intends to
make a future promise to provide care, including a promise that is subject to a condition,
such as the construction of a continuing care retirement community or the acquisition of
a certificate of authority.

(9) "Provider" means an entity that provides continuing care, makes a continuing care
promise, or proposes to promise to provide continuing care. "Provider" also includes
any entity that controls an entity that provides continuing care, makes a continuing care
promise, or proposes to promise to provide continuing care. The department shall
determine whether an entity controls another entity for purposes of this article. No
homeowner's association, cooperative, or condominium association may be a provider.

(10) "Provisional certificate of authority” means the certificate issued by the
department, properly executed and bearing the State Seal, under Section 1786. A
provisional certificate of authority shall be limited to the specific continuing care
retirement community and number of units identified in the applicant's application.

(q) (reserved)

(nN(1) "Refund reserve" means the reserve a provider is required to maintain, as
provided in Section 1792.6.

(2) "Refundable contract" means a continuing care contract that includes a promise,
expressed or implied, by the provider to pay an entrance fee refund or to repurchase the
transferor's unit, membership, stock, or other interest in the continuing care retirement
community when the promise to refund some or all of the initial entrance fee extends
beyond the resident's sixth year of residency. Providers that enter into refundable
contracts shall be subject to the refund reserve requirements of Section 1792.6. A
continuing care contract that includes a promise to repay all or a portion of an entrance
fee that is conditioned upon reoccupancy or resale of the unit previously occupied by
the resident shall not be considered a refundable contract for purposes of the refund
reserve requirements of Section 1792.6, provided that this conditional promise of
repayment is not referred to by the applicant or provider as a "refund."”

(3) "Resale fee" means a levy by the provider against the proceeds from the sale of a
transferor's equity interest.
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(4) "Reservation fee" refers to consideration collected by an entity that has made a
continuing care promise or is proposing to make this promise and has complied with
Section 1771.4.

(5) "Resident" means a person who enters into a continuing care contract with a
provider, or who is designated in a continuing care contract to be a person being
provided or to be provided services, including care, board, or lodging.

(6) "Residential care facility for the elderly" means a housing arrangement as defined
by Section 1569.2.

(7) "Residential living unit" means a living unit in a continuing care retirement
community that is not used exclusively for assisted living services or nursing services.

(s) (reserved)

(1) "Termination" means the ending of a continuing care contract as provided for in
the terms of the continuing care contract.

(2) "Transfer trauma" means death, depression, or regressive behavior, that is caused
by the abrupt and involuntary transfer of an elderly resident from one home to another
and results from a loss of familiar physical environment, loss of well-known neighbors,
attendants, nurses and medical personnel, the stress of an abrupt break in the small
routines of daily life, or the loss of visits from friends and relatives who may be unable to
reach the new facility.

(3) "Transferor" means a person who transfers, or promises to transfer, consideration
in exchange for care and related services under a continuing care contract or proposed
continuing care contract, for the benefit of another. A transferor shall have the same
rights to cancel and obtain a refund as the depositor under the deposit agreement or the
resident under a continuing care contract.

1771.2. Permit to Accept Deposits; Certificate of Authority; Required.

(a) An entity shall apply for and hold a currently valid permit to accept deposits before
it may enter into a deposit agreement or accept a deposit.

(b) A provider shall hold a currently valid provisional certificate of authority or
certificate of authority before it may enter into a continuing care contract.

(c) Before a provider subcontracts or assigns to another entity the responsibility to
provide continuing care, that other entity shall have a current and valid certificate of
authority. A provider holding a certificate of authority may contract for the provision of a
particular aspect of continuing care, such as medical care, with another entity that does
not possess a certificate of authority, if that other entity is appropriately licensed under
laws of this state to provide that care, and the provider has not paid in advance for more
than one year for that care.

(d) If an entity enters into an agreement to provide care for life or for more than one
year to a person under 60 years of age in return for consideration, and the agreement
includes the provision of services to that person after age 60, when the person turns
60 years of age, the promising entity shall comply with all the requirements imposed by
this chapter.
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1771.3. Exemptions; Letters of Exemption.

(&) This chapter shall not apply to either of the following:

(1) An arrangement for the care of a person by a relative.

(2) An arrangement for the care of a person or persons from only one family by a
friend.

(b) This chapter shall not apply to any admission or residence agreements offered by
residential communities for the elderly or residential care facilities for the elderly that
promise residents preferred access to assisted living services or nursing care, when
each of the following conditions is satisfied:

(1) Residents pay on a fee-for-service basis for available assisted living services and
nursing care.

(2) The fees paid for available assisted living services and nursing care are the same
for residents who have previously occupied a residential living unit as for residents who
have not previously occupied a residential living unit.

(3) No entrance fee or prepayment for future care or access, other than monthly care
fees, is paid by, or charged to, any resident at the community or facility. For purposes
of this paragraph, the term entrance fee shall not include initial, deferred, or amortized
payments that cumulatively do not exceed seven thousand five hundred dollars
($7,500).

(4) The provider has not made a continuing care promise of preferred access, other
than a promise as described in paragraph (5).

(5) The admission or residence agreement states:

(A) "This agreement does not guarantee that an assisted living or nursing bed will be
available for residents, but, instead, promises preferred access to any assisted living or
nursing beds that are available at the community or facility. The promise of preferred
access gives residents who have previously occupied a residential living unit a right
over other persons to such beds."

(B) "A continuing care contract promises that care will be provided to residents for life
or for a term in excess of a year. (Name of community or facility) is not a continuing
care retirement community and (name of provider) does not hold a certificate of
authority to enter into continuing care contracts and is not required to have the same
fiscal reserves as a continuing care provider. This agreement is not a continuing care
contract and is exempted from the continuing care statutes under subdivision (b) of
Section 1771.3 of the Health and Safety Code so long as the conditions set forth in that
section are met."

(6) The admission or residence agreement also states the policies and procedures
regarding transfers to higher levels of care within the community or facility.

(c) Any entity may apply to the department for a Letter of Exemption stating that the
requesting entity satisfies the requirements for an exemption under this section.

(d) The department shall issue a Letter of Exemption to a requesting entity if the
department determines either of the following:

(1) The requesting entity satisfies each of the requirements for an exemption under
subdivision (b).
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(2) The requesting entity satisfies each of the requirements for an exemption under
subdivision (b) other than the requirements of paragraph (2) of subdivision (b), and
there is no substantial difference between the following:

(A) The fees for available assisted living services and skilled nursing care paid by
residents who have previously occupied a residential living unit.

(B) The fees for available assisted living services and skilled nursing care paid by
residents who have not previously occupied a residential living unit.

(e) An application to the department for a Letter of Exemption shall include all of the
following:

(1) A nonrefundable one thousand dollar ($1,000) application fee.

(2) The name and business address of the applicant.

(3) A description of the services and care available or provided to residents of the
community or facility.

(4) Documentation establishing that the requesting entity satisfies the requirements for
an exemption under this section, including all of the following:

(A) A schedule showing all fees for assisted living services and skilled nursing care
charged to residents at the facility or community who have previously occupied a
residential living unit.

(B) A schedule showing all fees for assisted living services and skilled nursing care
charged to residents at the facility or community who have not previously occupied a
residential living unit.

(C) A description of the differences between the fees for assisted living services and
skilled nursing care charged to residents who have not previously occupied a residential
unit and the fees for assisted living services and skilled nursing care charged to
residents who have previously occupied a residential unit.

(D) A schedule showing any other fees charged to residents of the community or
facility.

(E) Copies of all admission and residence agreement forms that have been entered
into, or will be entered into, with residents at the community or facility.

(5) Any other information reasonably requested by the department.

(f) If at any time any of the conditions stated in this section are not satisfied, then the
requirements of this chapter apply, and the department may impose appropriate
remedies and penalties set forth in Article 7 (commencing with Section 1793.5).

1771.4. Market Tests.

An entity may conduct a market test for a proposed continuing care retirement
community and collect reservation fees from persons interested in residing at the
proposed continuing care retirement community without violating this chapter if all of the
following conditions are met:

(&) The entity has filed with the department an application for a permit to accept
deposits and a certificate of authority for the project.

(b) The entity's application includes the proposed reservation agreement form and a
proposed escrow agreement that provide all of the following:

(1) All fees shall be deposited in escrow.
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(2) Refunds shall be made within 10 calendar days after the payer's or proposed
resident's request or 10 days after denial of the application for a permit to accept
deposits.

(3) All reservation fees shall be converted to deposits within 15 days after a permit to
accept deposits is issued.

(c) The department has acknowledged in writing its receipt of the entity's application
and its approval of the entity's proposed reservation agreement between the payer and
the entity and the escrow agreement between the escrow holder and the entity.

(d) The amount of any reservation fee collected by the entity does not exceed one
thousand dollars ($1,000) or 1 percent of the average entrance fee amount as
determined from the entity's application, whichever is greater.

(e) The entity places all reservation fees collected by the entity into an escrow under
the terms of the approved reservation agreement and escrow agreement.

1771.5. License(s) Required.

The department shall not issue a provisional certificate of authority or a certificate
of authority to an applicant until the applicant has obtained licenses for the entire
continuing care retirement community, including a license to operate the residential
living and assisted living units, pursuant to Chapter 3.2 (commencing with Section 1569)
and if a skilled nursing facility is on the premises, a license for the facility pursuant to
Chapter 2 (commencing with Section 1250).

1771.6. Letter of Nonapplicability.

(a) Any entity may apply to the department for a Letter of Nonapplicability for reasons
other than those specified in Section 1771.3, which states that the provisions of this
chapter do not apply to its community, project, or proposed project.

(b) Applications for Letters of Nonapplicability shall be made to the department in
writing and include the following:

(1) A nonrefundable one thousand dollar ($1,000) application fee.

(2) A list of the reasons why the existing or proposed project may not be subject to
this chapter.

(3) A copy of the existing or proposed contract between the entity and residents.

(4) Copies of all advertising material.

(5) Any other information reasonably requested by the department.

(c) The department shall do both of the following:

(1) Within seven calendar days, acknowledge receipt of the request for a Letter of
Nonapplicability.

(2) Within 30 calendar days after all materials are received, either issue the Letter of
Nonapplicability or notify the entity of the department's reasons for denial of the request.

(d)(1) If the department determines that the entity does not qualify for a Letter of
Nonapplicability, the entity shall refrain from, or immediately cease, entering into
continuing care contracts.

(2) If an entity to which this subdivision applies intends to provide continuing care, an
application for a certificate of authority shall be required to be filed with the department
pursuant to this chapter.
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(3) If an entity to which this subdivision applies does not intend to provide continuing
care, it shall alter its plan of operation so that the project is not subject to this chapter.
To obtain a Letter of Nonapplicability for the revised project, the entity shall submit a
new application and fee.

1771.7. Resident Rights/Resident Council.

(a) No resident of any continuing care retirement community shall be deprived of any
civil or legal right, benefit, or privilege guaranteed by law, by the California Constitution,
or by the United States Constitution solely by reason of status as a resident of a
community. In addition, because of the discretely different character of residential living
unit programs that are a part of continuing care retirement communities, this section
shall augment Chapter 3.9 (commencing with Section 1599), Section 73523 of Title 22
of the California Code of Regulations, and applicable federal law and regulations.

(b) All residents in residential living units shall have all of the following rights:

(1) To live in an attractive, safe, and well maintained physical environment.

(2) To live in an environment that enhances personal dignity, maintains
independence, and encourages self-determination.

(3) To participate in activities that meet individual physical, intellectual, social, and
spiritual needs.

(4) To expect effective channels of communication between residents and staff, and
between residents and the administration or provider's governing body.

(5) To receive a clear and complete written contract that establishes the mutual rights
and obligations of the resident and the continuing care retirement community.

(6) To maintain and establish ties to the local community.

(c) A continuing care retirement community shall maintain an environment that
enhances the residents' self-determination and independence. The provider shall do
both of the following:

(1) Permit the formation of a resident association by interested residents who may
elect a governing body. The provider shall provide space and post notices for meetings,
and provide assistance in attending meetings for those residents who request it. In
order to permit a free exchange of ideas, at least part of each meeting shall be
conducted without the presence of any continuing care retirement community
personnel. The association may, among other things, make recommendations to
management regarding resident issues that impact the residents' quality of life.
Meetings shall be open to all residents to attend as well as to present issues. Executive
sessions of the governing body shall be attended only by the governing body.

(2) Establish policies and procedures that promote the sharing of information,
dialogue between residents and management, and access to the provider's governing
body. The policies and procedures shall be evaluated at a minimum of every two years
by the continuing care retirement community administration to determine their
effectiveness in maintaining meaningful resident-management relations.

(d) In addition to any statutory or regulatory bill of rights required to be provided to
residents of residential care facilities for the elderly or skilled nursing facilities, the
provider shall provide a copy of the bill of rights prescribed by this section to each
resident at or before the resident's admission to the community.
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(e) The department may, upon receiving a complaint of a violation of this section,
request a copy of the policies and procedures along with documentation on the conduct
and findings of any self-evaluations and consult with the Continuing Care Advisory
Committee for determination of compliance.

() Failure to comply with this section shall be grounds for suspension, condition, or
revocation of the provisional certificate of authority or certificate of authority pursuant to
Section 1793.21.

1771.8. Residents on Board of Directors.

(&) The Legislature finds and declares all of the following:

(1) The residents of continuing care retirement communities have a unique and
valuable perspective on the operations of and services provided in the community in
which they live.

(2) Resident input into decisions made by the provider is an important factor in
creating an environment of cooperation, reducing conflict, and ensuring timely response
and resolution to issues that may arise.

(3) Continuing care retirement communities are strengthened when residents know
that their views are heard and respected.

(b) The Legislature encourages continuing care retirement communities to exceed the
minimum resident participation requirements established by this section by, among
other things, the following:

(1) Encouraging residents to form a resident association, and assisting the residents,
the resident association, and its governing body to keep informed about the operation of
the continuing care retirement community.

(2) Encouraging residents of a continuing care retirement community or their elected
representatives to select residents to participate as board members of the governing
body of the provider.

(3) Quickly and fairly resolving any dispute, claim, or grievance arising between a
resident and the continuing care retirement community.

(c) The governing body of a provider, or the designated representative of the provider,
shall hold, at a minimum, semiannual meetings with the residents of the continuing care
retirement community, or the resident association or its governing body, for the purpose
of the free discussion of subjects including, but not limited to, income, expenditures, and
financial trends and issues as they apply to the continuing care retirement community
and proposed changes in policies, programs, and services. Nothing in this section
precludes a provider from taking action or making a decision at any time, without regard
to the meetings required under this subdivision.

(d) At least 30 days prior to the implementation of any increase in the monthly care
fee, the designated representative of the provider shall convene a meeting, to which all
residents shall be invited, for the purpose of discussing the reasons for the increase, the
basis for determining the amount of the increase, and the data used for calculating the
increase. This meeting may coincide with the semiannual meetings provided for in
subdivision (c).

(e) The governing body of a provider, or the designated representative of the provider
shall provide residents with at least 14 days' advance notice of each meeting provided
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for in subdivisions (c) and (d). The governing body of a provider, or the designated
representative of the provider shall post the notice of, and the agenda for, the meeting
in a conspicuous place in the continuing care retirement community at least 14 days
prior to the meeting. The governing body of a provider, or the designated
representative of the provider shall make available to residents of the continuing care
retirement community upon request the agenda and accompanying materials at least
seven days prior to the meeting.

(f) Each provider shall make available to the resident association or its governing
body, or if neither exists, to a committee of residents, a financial statement of activities
comparing actual costs to budgeted costs broken down by expense category, not less
than semiannually, and shall consult with the resident association or its governing body,
or if neither exists to a committee of residents, during the annual budget planning
process.

(g) Each provider shall, within 10 days after the annual report required pursuant to
Section 1790 is submitted to the department, provide, at a central and conspicuous
location in the community, a copy of the annual report, including a copy of the annual
audited financial statement, but excluding personal confidential information.

(h) Each provider shall maintain, as public information, available upon request to
residents, prospective residents, and the public, minutes of the board of director's
meetings and shall retain these records for at least three years from the date the
records were filed or issued.

() The governing body of a provider that is not part of a multifacility organization with
more than one continuing care retirement community in the state shall accept at least
one resident of the continuing care retirement community it operates to participate as a
nonvoting resident representative to the provider's governing body.

() In a multifacility organization having more than one continuing care retirement
community in the state, the governing body of the multifacility organization shall elect
either to have at least one nonvoting resident representative to the provider's governing
body for each California-based continuing care retirement community the provider
operates or to have a resident-elected committee composed of representatives of the
residents of each California-based continuing care retirement community that the
provider operates select or nominate at least one nonvoting resident representative to
the provider's governing body for every three California-based continuing care
retirement communities or fraction thereof that the provider operates.

(k) In order to encourage innovative and alternative models of resident involvement, a
resident selected pursuant to subdivision (i) to participate as a resident representative to
the provider's governing body may, at the option of the resident association, be selected
in any one of the following ways:

(1) By a majority vote of the resident association of a provider or by a majority vote of
a resident-elected committee of residents of a multifacility organization.

(2) If no resident association exists, any resident may organize a meeting of the
majority of the residents of the continuing care retirement community to select or
nominate residents to represent them before the governing body.

(3) Any other method designated by the resident association.
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() The resident association, or organizing resident, or in the case of a multifacility
organization, the resident-elected committee of residents, shall give residents of the
continuing care retirement community at least 30 days' advance notice of the meeting to
select a resident representative and shall post the notice in a conspicuous place at the
continuing care retirement community.

(m) Except as provided in subdivision (n), the resident representative shall receive the
same notice of board meetings, board packets, minutes, and other materials as
members and shall be permitted to attend, speak, and participate in all meetings of the
board.

(n) Notwithstanding subdivision (m), the governing body may exclude resident
representatives from its executive sessions and from receiving board materials to be
discussed during executive session. However, resident representatives shall be
included in executive sessions and shall receive all board materials to be discussed
during executive sessions related to discussions of the annual budgets, increases in
monthly care fees, indebtedness, and expansion of new and existing continuing care
retirement communities.

(o) The provider shall pay all reasonable travel costs for the resident representative.

(p) The provider shall disclose in writing the extent of resident involvement with the
board to prospective residents.

(q) Nothing in this section prohibits a provider from exceeding the minimum resident
participation requirements of this section by, for example, having more resident
meetings or more resident representatives to the board than required or by having one
or more residents on the provider's governing body who are selected with the active
involvement of residents.

(r) On or before January 1, 2001, the Continuing Care Advisory Committee of the
department established pursuant to Section 1777 shall evaluate and report to the
Legislature on the implementation of this section.

1771.10. Comprehensive Disaster Preparedness Plan.

Each provider shall adopt a comprehensive disaster preparedness plan specifying
policies for evacuation, relocation, continued services, reconstruction, organizational
structure, insurance coverage, resident education, and plant replacement.

1772. Representation or Advertisements which Lists or Refers to Individual or
Organization; Document of Acceptance of Responsibility and Liability; Filing.

(&) No report, circular, public announcement, certificate, financial statement, or any
other printed matter or advertising material, or oral representation, that states or implies
that an entity sponsors, guarantees, or assures the performance of any continuing care
contract, shall be published or presented to any prospective resident unless one of the
following has been met:

(1) Paragraph (5) of subdivision (a) of Section 1788 applies and the requirements of
that paragraph have been satisfied.

~~ |talics indicate corrections
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(2) The entity files with the department a duly authorized and executed written
declaration that it accepts full financial responsibility for each continuing care contract.
The filing entity shall be subject to the application requirements set forth in Article 2
(commencing with Section 1779), shall be a coobligor for the subject contracts, and
shall be a coprovider on the applicable provisional certificate of authority and certificate
of authority.

(b) Implied sponsorship includes the use of the entity's name for the purpose of
implying that the entity's reputation may be relied upon to ensure the performance of the
continuing care contract.

(c) Any implication that the entity may be financially responsible for these contracts
may be rebutted by a conspicuous statement, in all continuing care contracts and
marketing materials, that clearly discloses to prospective residents and all transferors
that the entity is not financially responsible.

(d) On written appeal to the department, and for good cause shown, the department
may, in its discretion, allow an affinity group exemption from this section. If an
exemption is granted, every continuing care contract shall include a conspicuous
statement which clearly discloses to prospective residents and all transferors that the
affinity group entity is not financially responsible.

(e) If the name of an entity, including, but not limited to, a religion, is used in
connection with the development, marketing, or continued operation of a continuing
care retirement community, but that entity does not actually own, control, manage, or
otherwise operate the continuing care retirement community, the provider shall clearly
disclose the absence of that affiliation, involvement, or association with the continuing
care retirement community in the continuing care contract.

1772.2. Advertising Disclosures.

(a) All printed advertising materials, including brochures, circulars, public
announcements, and similar publications pertaining to continuing care or a continuing
care retirement community shall specify the number on the provider's provisional
certificate of authority or certificate of authority.

(b) If the provider has not been issued a certificate of authority, all advertising
materials shall specify both of the following:

(1) Whether an application has been filed.

(2) If applicable, that a permit to accept deposits or a provisional certificate of authority
has been issued.

1773. Certificate of Authority; Transferability.

(a) A provisional certificate of authority or certificate of authority may not be sold,
transferred, or exchanged in any manner. A provider may not sell or transfer ownership
of the continuing care retirement community without the approval of the department.
Any violation of this section shall cause the applicable provisional certificate of authority
or certificate of authority to be forfeited by operation of law pursuant to subdivision (c) of
Section 1793.7.
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(b) A provider may not enter into a contract with a third party for overall management
of the continuing care retirement community without the approval of the department.
The department shall review the transaction for consistency with this chapter.

(c) Any violation of this section shall be grounds for revocation for the provider's
provisional certificate of authority or certificate of authority under Section 1793.21.

1774. Nonapplicability of Securities Laws.

No arrangement allowed by a permit to accept deposits, a provisional certificate or
authority, or a certificate of authority issued by the department under this chapter may
be deemed a security for any purpose.

1775. Relationship of Provisions of Chapter to Other Laws and Regulations.

(a) To the extent that this chapter, as interpreted by the department, conflicts with the
statutes, regulations, or interpretations governing the sale or hire of real property, this
chapter shall prevail.

(b) Notwithstanding any law or regulation to the contrary, a provider for a continuing
care retirement community may restrict or abridge the right of any resident, whether or
not the resident owns an equity interest, to sell, lease, encumber, or otherwise convey
any interest in the resident's unit, and may require that the resident only sell, lease, or
otherwise convey the interest to persons approved by the provider. Provider approval
may be based on factors which include, but are not limited to, age, health status,
insurance risk, financial status, or burden on the provider's personnel, resources, or
physical facility. The provider shall record any restrictions on a real property interest.

(c) To the extent that this chapter conflicts with Sections 51.2 and 51.3 of the Civil
Code, this chapter shall have precedence. A continuing care provider, at its discretion,
may limit entrance based on age.

(d) This chapter imposes minimum requirements upon any entity promising to provide,
proposing to promise to provide, or providing continuing care.

(e) This chapter shall be liberally construed for the protection of persons attempting to
obtain or receiving continuing care.

(f) A resident's entry into a continuing care contract described in this chapter shall be
presumptive evidence of the resident's intent not to return to his or her prior residence to
live for purposes of qualifying for Medi-Cal coverage under Sections 14000 et seq. of
the Welfare and Institutions Code and Section 50425 of Title 22 of the California Code
of Regulations.

1776. Power of Department to Adopt, Amend or Repeal Requlations.

The department shall adopt, amend, or repeal, in accordance with Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code, reasonable regulations as may be necessary or proper to carry out the purposes
and intent of this chapter and to protect the rights of the elderly.

17



Caseb5:14-cv-00750-EJD Document32-1 Filed04/07/14 Pagel9 of 91

1776.2. Inspections and Examinations.

The department may, by any duly authorized representative, inspect and examine any
continuing care retirement community, including the books and records thereof, or the
performance of any service required by the continuing care contracts.

1776.4. Contracting for Consultation Services.

The department may contract with any entity to provide consultation services. In
providing the services, the entity shall conform to the requirements of this chapter and
to the rules, regulations, and standards of the department. The department shall
reimburse an entity for services performed pursuant to this section.

1776.6. Confidentiality.

(a) Pursuant to the California Public Records Act (Chapter 3.5 (commencing with
Section 6250) of Division 7 of Title 1 of the Government Code) and the Information
Practices Act of 1977 (Chapter 1 (commencing with Section 1798) of Title 1.8 of Part 4
of Division 3 of the Civil Code), the following documents are public information and shall
be provided by the department upon request: audited financial statements, annual
reports and accompanying documents, compliance or noncompliance with reserve
requirements, whether an application for a permit to accept deposits and certificate of
authority has been filed, whether a permit or certificate has been granted or denied, and
the type of care offered by the provider.

(b) The department shall regard resident data used in the calculation of reserves as
confidential.

1777. Members; Continuing Care Advisory Committee.

(&) The Continuing Care Advisory Committee of the department shall act in an
advisory capacity to the department on matters relating to continuing care contracts.

(b) The members of the committee shall include:

(1) Three representatives of nonprofit continuing care providers pursuant to this
chapter, each of whom shall have offered continuing care services for at least five years
prior to appointment. One member shall represent a multifacility provider and shall be
appointed by the Governor in even years. One member shall be appointed by the
Senate Committee on Rules in odd years. One member shall be appointed by the
Speaker of the Assembly in odd years.

(2) Three senior citizens who are not eligible for appointment pursuant to paragraphs
(1) and (4) who shall represent consumers of continuing care services, at least two of
whom shall be residents of continuing care retirement communities but not residents of
the same provider. One senior citizen member shall be appointed by the Governor in
even years. One senior citizen member shall be appointed by the Senate Committee
on Rules in odd years. One senior citizen member shall be appointed by the Speaker of
the Assembly in odd years.

(3) A certified public accountant with experience in the continuing care industry, who
is not a provider of continuing care services. This member shall be appointed by the
Governor in even years.
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(4) A representative of a for-profit provider of continuing care contracts pursuant to
this chapter. This member shall be appointed by the Governor in even years.

(5) An actuary. This member shall be appointed by the Governor in even years.

(c) Commencing January 1, 1997, all members shall serve two-year terms and be
appointed based on their interest and expertise in the subject area. The Governor shall
designate the chairperson for the committee with the advice and consent of the Senate.
A member may be reappointed at the pleasure of the appointing power. The appointing
power shall fill all vacancies on the committee within 60 days. All members shall
continue to serve until their successors are appointed and qualified.

(d) The members of the committee shall serve without compensation, except that
each member shall be paid from the Continuing Care Provider Fee Fund a per diem of
twenty-five dollars ($25) for each day's attendance at a meeting of the committee not to
exceed six days in any month. The members of the committee shall also receive their
actual and necessary travel expenses incurred in the course of their duties.
Reimbursement of travel expenses shall be at rates not to exceed those applicable to
comparable state employees under Department of Personnel Administration
regulations.

(e) Prior to commencement of service, each member shall file with the department a
statement of economic interest and a statement of conflict of interest pursuant to
Article 3 (commencing with Section 87300) of the Government Code.

(f) If, during the period of appointment, any member no longer meets the qualifications
of subdivision (b), that member shall submit his or her resignation to their appointing
power and a qualified new member shall be appointed by the same power to fulfill the
remainder of the term.

1777.2. Duties; Reports; and Meetings of the Continuing Care Advisory
Committee.

(@) The Continuing Care Advisory Committee shall:

(1) Review the financial and managerial condition of continuing care retirement
communities operating under a certificate of authority.

(2) Review the financial condition of any continuing care retirement community that
the committee determines is indicating signs of financial difficulty and may be in need of
close supervision.

(3) Monitor the condition of those continuing care retirement communities that the
department or the chair of the committee may request.

(4) Make available consumer information on the selection of continuing care contracts
and necessary contract protections in the purchase of continuing care contracts.

(5) Review new applications regarding financial, actuarial, and marketing feasibility as
requested by the department.

(b) The committee shall make recommendations to the department regarding needed
changes in its rules and regulations and upon request provide advice regarding the
feasibility of new continuing care retirement communities and the correction of problems
relating to the management or operation of any continuing care retirement community.
The committee shall also perform any other advisory functions necessary to improve the
management and operation of continuing care retirement communities.
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(c) The committee may report on its recommendations directly to the director of the
department.

(d) The committee may hold meetings, as deemed necessary to the performance of
its duties.

1777.4. Immunity for the Continuing Care Advisory Committee.

Any member of the Continuing Care Advisory Committee is immune from civil liability
based on acts performed in his or her official capacity. Costs of defending civil actions
brought against a member for acts performed in his or her official capacity shall be
borne by the complainant. However, nothing in this section immunizes any member for
acts or omissions performed with malice or in bad faith.

1778. Continuing Care Provider Fee Fund.

(&) There is hereby created in the State Treasury a fund which shall be known as the
Continuing Care Provider Fee Fund. The fund shall consist of fees received by the
department pursuant to this chapter. Notwithstanding Section 13340 of the Government
Code, the Continuing Care Provider Fee Fund is hereby continuously appropriated to
the department, without regard to fiscal years.

(b) Use of the funds appropriated pursuant to this section shall include funding of the
following:

(1) Program personnel salary costs, to include but not be limited to: Continuing Care
Contracts Program Manager at a level consistent with other management classifications
that direct a regulatory program with statewide impact requiring skills and knowledge at
the highest level with responsibility for work of the most critical or sensitive nature as it
relates to the department's mission, including protecting vulnerable elderly persons,
supervising technical staff with oversight of highly complex operations and responsibility
for policy and program evaluation and recommendations; full-time legal counsel with a
working knowledge of all laws relating to the regulation of continuing care retirement
communities and residential care facilities for the elderly; financial analyst with working
knowledge of generally accepted accounting principles and auditing standards; and
other appropriate analytical and technical support positions.

(2) Contracts with technically qualified persons, to include but not be limited to
financial, actuarial, and marketing consultants, as necessary to provide advice
regarding the feasibility or viability of continuing care retirement communities and
providers.

(3) Other program costs or costs directly supporting program staff.

(4) The department shall use no more than 5 percent of the fees collected pursuant
to this section for overhead costs, including facilities operation, and indirect department
and division costs.

(c) If the balance in the Continuing Care Provider Fee Fund is projected to exceed
five hundred thousand dollars ($500,000) for the next budget year, the department shall
adjust the calculations for the application fees under Section 1779.2 and annual fees
under Section 1791 to reduce the amounts collected.
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(d) The intent of the Legislature is to empower the program administrator with the
ability and authorization to obtain necessary resources or staffing to carry out the
program objectives.
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Article 2. Application

1779. Application Required.

(&) An entity shall file an application for a permit to accept deposits and for a
certificate of authority with the department, as set forth in this chapter, before doing any
of the following:

(1) Accepting any deposit, reservation fee, or any other payment that is related to a
promise or proposal to promise to provide continuing care.

(2) Entering into any reservation agreement, deposit agreement, or continuing care
contract.

(3) Commencing construction of a prospective continuing care retirement community.
If the project is to be constructed in phases, the application shall include all planned
phases.

(4) Expanding an existing continuing care retirement community whether by
converting existing buildings or by new construction.

(5) Converting an existing structure to a continuing care retirement community.

(6) Recommencing marketing on a planned continuing care retirement community
when the applicant has previously forfeited a permit to accept deposits pursuant to
Section 1793.7.

(7) Executing new continuing care contracts after a provisional certificate of authority
or certificate of authority has been inactivated, revoked, surrendered, or forfeited.

(8) Closing the sale or transfer of a continuing care retirement community or assuming
responsibility for continuing care contracts.

(b) For purposes of paragraph (4) of subdivision (a), an expansion of a continuing
care retirement community shall be deemed to occur when there is an increase in the
capacity stated on the residential care facility for the elderly license issued to the
continuing care retirement community, an increase in the number of units at the
continuing care retirement community, an increase in the number of skilled nursing
beds, or additions to or replacement of existing continuing care retirement community
structures that may affect obligations to current residents.

(c) Any provider that alters, or proposes to alter, its organization, including by means
of a change in the type of entity it is, separation from another entity, merger, affiliation,
spinoff, or sale, shall file a new application and obtain a new certificate of authority
before the new entity may enter into any new continuing care contracts.

(d) A new application shall not be required for an entity name change if there is no
change in the entity structure or management. If the provider undergoes a name
change, the provider shall notify the department in writing of the name change and shall
return the previously issued certificate of authority for reissuance under the new name.

(e) Within 10 days of submitting an application for a certificate of authority pursuant to
paragraph (3), (4), (7), or (8) of subdivision (a), the provider shall notify residents of the
provider's existing community or communities of its application. The provider shall
notify its resident associations of any filing with the department to obtain new financing,
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22



Caseb5:14-cv-00750-EJD Document32-1 Filed04/07/14 Page24 of 91

additional financing for a continuing care retirement community, the sale or transfer of a
continuing care retirement community, any change in structure, and of any applications
to the department for any expansion of a continuing care retirement community. A
summary of the plans and application shall be posted in a prominent location in the
continuing care retirement community so as to be accessible to all residents and the
general public, indicating in the summary where the full plans and application may be
inspected in the continuing care retirement community.

() When the department determines that it has sufficient information on the provider
or determines that the provisions do not apply and the protections provided by this
article are not compromised, the department may eliminate all or portions of the
application contents required under Section 1779.4 for applications filed pursuant to
paragraphs (4), (5), (6), (7), and (8) of subdivision (a) or pursuant to subdivision (c).

1779.2. Application; Fees.

(a) Any entity filing an application for a permit to accept deposits and a certificate of
authority shall pay an application fee.

(b) The applicant shall pay 80 percent of the application fee for all planned phases at
the time the applicant submits its application. The 80 percent payment shall be made
by check payable to the Continuing Care Provider Fee Fund. The department shall not
process the application until it has received this fee.

(c) For new continuing care retirement communities or for the sale or transfer of
existing continuing care retirement communities, the application fee shall be calculated
as one-tenth of 1 percent of the purchase price of the continuing care retirement
community, or the estimated construction cost, including the purchase price of the land
or the present value of any long-term lease and all items listed in subparagraph (D) of
paragraph (2) of subdivision (y) of Section 1779.4.

(d) For existing continuing care retirement communities that are proposing new
phases, remodeling or an expansion, the application fee shall be calculated as one-
tenth of 1 percent of the cost of the addition, annexation, or renovation, including the
value of the land and improvements and all items listed in subparagraph (D) of
paragraph (2) of subdivision (y) of Section 1779.4.

(e) For existing facilities converting to continuing care retirement communities, the
application fee shall be calculated as one-tenth of 1 percent of the current appraised
value of the facility, including the land, or present value of any long-term lease.

(f) For organizational changes, the application fee shall be determined by the
department based on the time and resources it considers reasonably necessary to
process the application, including any consultant fees. The minimum application fee for
those applications shall be two thousand dollars ($2,000).

(9) The applicant shall pay the remainder of the application fee before the provisional
certificate of authority is issued, or in the case of expansions or remodeling, before final
approval of the project is granted. The applicant shall make this payment by check
payable to the Continuing Care Provider Fee Fund.
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1779.4. Application Contents.

An application shall contain all of the following:

(a) A statement signed by the applicant under penalty of perjury certifying that to the
best of the applicant's knowledge and belief, the items submitted in the application are
correct. If the applicant is a corporation, the chief executive officer shall sign the
statement. If there are multiple applicants, these requirements shall apply to each
applicant.

(b) The name and business address of the applicant.

(c) An itemization of the total fee calculation, including sources of figures used, and a
check in the amount of 80 percent of the total application fee.

(d) The name, address, and a description of the real property of the continuing care
retirement community.

(e) An estimate of the number of continuing care residents at the continuing care
retirement community.

(f) A description of the proposed continuing care retirement community, including the
services and care to be provided to residents or available for residents.

(g) A statement indicating whether the application is for a certificate of authority to
enter into continuing care or life care contracts.

(h) A license to operate the proposed continuing care retirement community as a
residential care facility for the elderly or documentation establishing that the applicant
has received a preliminary approval for licensure from the department's Community
Care Licensing Division.

(i) Alicense to operate the proposed skilled nursing facility or evidence that an
application has been filed with the Licensing and Certification Division of the State
Department of Health Services, if applicable.

() A statement disclosing any revocation or other disciplinary action taken, or in the
process of being taken, against a license, permit, or certificate held or previously held
by the applicant.

(k) A description of any matter in which any interested party involved with the
proposed continuing care retirement community has been convicted of a felony or
pleaded nolo contendere to a felony charge, or been held liable or enjoined in a civil
action by final judgment, if the felony or civil action involved fraud, embezzlement,
fraudulent conversion, or the misappropriation of property. For the purpose of this
subdivision, "interested party” includes any representative of the developer of the
proposed continuing care retirement community or the applicant, including all general
partners, executive officers, or chief operating officers and board members of
corporations; and managing members and managers of limited liability companies for
each entity; who has significant decisionmaking authority with respect to the proposed
continuing care retirement community.

() If the applicant is an entity other than an individual, the following information shall
also be submitted:

(1) A statement identifying the type of legal entity and listing the interest and extent of
the interest of each principal in the legal entity. For the purposes of this paragraph,
"principal” means any person or entity having a financial interest in the legal entity of
10 percent or more. When the application is submitted in the name of a corporation, the
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parent, sole corporate shareholder, or sole corporate member who controls the
operation of the continuing care retirement community shall be listed as an applicant.
When multiple corporate applicants exist, they shall be listed jointly by corporate name
on the application, and the certificate of authority shall be issued in the joint names of
the corporations. When the application is submitted by a partnership, all general
partners shall be named as coapplicants and the department shall name them as
coproviders on any certificate of authority it issues.

(2) The names of the members of the provider's governing body.

(3) A statement indicating whether the applicant was or is affiliated with a religious,
charitable, nonprofit or for-profit organization, and the extent of any affiliation. The
statement shall also include the extent, if any, to which the affiliate organization will be
responsible for the financial and contract obligations of the applicant and shall be signed
by a responsible officer of the affiliate organization.

(4) A statement identifying any parent entity or other affiliate entity, the primary
activities of each entity identified, the relationship of each entity to the applicant, and the
interest in the applicant held by each entity.

(5) Copies of all contracts, management agreements, or other documents setting forth
the relationships with each of the other entities.

(6) A statement indicating whether the applicant, a principal, a parent entity, affiliate
entity, subsidiary entity, any responsible employee, manager, or board member, or
anyone who profits from the continuing care retirement community has had applied
against it any injunctive or restrictive order of a court of record, or any suspension or
revocation of any state or federal license, permit, or certificate, arising out of or relating
to business activity of health or nonmedical care, including, but not limited to, actions
affecting a license to operate a health care institution, nursing home, intermediate care
facility, hospital, home health agency, residential care facility for the elderly, community
care facility, or child day care facility.

(m) A description of the business experience of the applicants in the operation or
management of similar facilities.

(n) A copy of any advertising material regarding the proposed continuing care
retirement community prepared for distribution or publication.

(o) Evidence of the bonds required by Section 1789.8.

(p) A copy of any proposed reservation agreement.

(q) A copy of the proposed deposit agreements.

() The name of the proposed escrow agent and depository.

(s) Any copies of reservation and deposit escrow account agreements.

(t) A copy of any proposed continuing care contracts.

(u) A statement of any monthly care fees to be paid by residents, the components and
services considered in determining the fees, and the manner by which the provider may
adjust these fees in the future. If the continuing care retirement community is already in
operation, or if the provider operates one or more similar continuing care retirement
communities within this state, the statement shall include tables showing the frequency
and each percentage increase in monthly care rates at each continuing care retirement
community for the previous five years, or any shorter period for which each continuing
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care retirement community may have been operated by the provider or his or her
predecessor in interest.

(v) A statement of the actions that have been, or will be, taken by the applicant to fund
reserves as required by Section 1792 or 1792.6 and to otherwise ensure that the
applicant will have adequate finances to fully perform continuing care contract
obligations. The statement shall describe actions such as establishing restricted
accounts, sinking funds, trust accounts, or additional reserves. If the applicant is
purchasing an existing continuing care retirement community from a selling provider, the
applicant shall provide an actuarial report to determine the liabilities of existing
continuing care contracts and demonstrate the applicant's ability to fund those
obligations.

(w) A copy of audited financial statements for the three most recent fiscal years of the
applicant or any shorter period of time the applicant has been in existence, prepared in
accordance with generally accepted accounting principles and accompanied by an
independent auditor's report from a reputable firm of certified public accountants. The
audited financial statements shall be accompanied by a statement signed and dated by
both the chief financial officer and chief executive officer for the applicant or, if
applicable, by each general partner, or each managing member and manager, stating
that the financial statements are complete, true, and correct in all material matters to the
best of their knowledge.

(x) Unaudited interim financial statements shall be included if the applicant's fiscal
year ended more than 90 days prior to the date of filing. The statements shall be either
quarterly or monthly, and prepared on the same basis as the annual audited financial
statements or any other basis acceptable to the department.

(y) A financial study and a marketing study that reasonably project the feasibility of the
proposed continuing care retirement community and are prepared by a firm or firms
acceptable to the department. These studies shall address and evaluate, at a
minimum, all of the following items:

(1) The applicant and its prior experience, qualifications, and management, including
a detailed description of the applicant's proposed continuing care retirement community,
its service package, fee structure, and anticipated opening date.

(2) The construction plans, construction financing, and permanent financing for the
proposed continuing care retirement community, including a description of the
anticipated source, cost, terms, and use of all funds to be used in the land acquisition,
construction, and operation of the continuing care retirement community. This proposal
shall include, at a minimum, all of the following:

(A) A description of all debt to be incurred by the applicant for the continuing care
retirement community, including the anticipated terms and costs of the financing. The
applicant's outstanding indebtedness related to the continuing care retirement
community may not, at any time, exceed the appraised value of the continuing care
retirement community.

(B) A description of the source and amount of the equity to be contributed by the
applicant.
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(C) A description of the source and amount of all other funds, including entrance fees,
that will be necessary to complete and operate the continuing care retirement
community.

(D) A statement itemizing all estimated project costs, including the real property costs
and the cost of acquiring or designing and constructing the continuing care retirement
community, and all other similar costs that the provider expects to incur prior to the
commencement of operation. This itemization shall identify all costs related to the
continuing care retirement community or project, including financing expenses, legal
expenses, occupancy development costs, marketing costs, and furniture and
equipment.

(E) A description of the interest expense, insurance premiums, and property taxes that
will be incurred prior to opening.

(F) An estimate of any proposed continuing care retirement community reserves
required for items such as debt service, insurance premiums, and operations.

(G) An estimate of the amount of funds, if any, that will be necessary to fund startup
losses, fund statutory and refundable contract reserves, and to otherwise provide
additional financial resources in an amount sufficient to ensure full performance by the
provider of its continuing care contract obligations.

(3) An analysis of the potential market for the applicant's continuing care retirement
community, addressing such items as:

(A) A description of the service area, including its demographic, economic, and growth
characteristics.

(B) A forecast of the market penetration the continuing care retirement community will
achieve based on the proposed fee structure.

(C) Existing and planned competition in and about the primary service area.

(4) A detailed description of the sales and marketing plan, including all of the
following:

(A) Marketing projections, anticipated sales, and cancellation rates.

(B) Month-by-month forecast of unit sales through sellout.

(C) A description of the marketing methods, staffing, and advertising media to be used
by the applicant.

(D) An estimate of the total entrance fees to be received from residents prior to
opening the continuing care retirement community.

(5) Projected move-in rates, deposit collections, and resident profiles, including couple
mix by unit type, age distribution, care and nursing unit utilization, and unit turnover or
resale rates.

(6) A description or analysis of development-period costs and revenues throughout
the development of the proposed continuing care retirement community.

(z) Projected annual financial statements for the period commencing on the first day of
the applicant's current fiscal year through at least the fifth year of operation.

(1) Projected annual financial statements shall be prepared on an accrual basis using
the same accounting principles and procedures as the audited financial statements
furnished pursuant to subdivision (x).

(2) Separate projected annual cash-flow statements shall be provided. These
statements shall show projected annual cash-flows for the duration of any debt
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associated with the continuing care retirement community. If the continuing care
retirement community property is leased, the cash-flow statement shall demonstrate the
feasibility of closing the continuing care retirement community at the end of the lease
period.

(A) The projected annual cash-flow statements shall be submitted using prevailing
rates of interest, and assume no increase of revenues and expenses due to inflation.

(B) The projected annual cash-flow statements shall include all of the following:

(i) A detailed description and a full explanation of all assumptions used in preparing
the projections, accompanied by supporting supplementary schedules and calculations,
all to be consistent with the financial study and marketing study furnished pursuant to
subdivision (y). The department may require such other supplementary schedules,
calculations, or projections as it determines necessary for an adequate application.

(i) Cash-flows from monthly operations showing projected revenues for monthly fees
received from continuing care contracts, medical unit fees if applicable, other periodic
fees, gifts and bequests used in operations, and any other projected source of revenue
from operations less operating expenses.

(iii) Contractual cash-flow from activities showing projected revenues from presales,
deposit receipts, entrance fees, and all other projected sources of revenue from
activities, less contract acquisition, marketing, and advertising expenditures.

(iv) Cash-flows from financing activities, including, but not limited to, bond or loan
proceeds less bond issue or loan costs and fees, debt service including Cal Mortgage
Insurance premiums, trustee fees, principal and interest payments, leases, contracts,
rental agreements, or other long-term financing.

(v) Cash-flows from investment activities, including, but not limited to, construction
progress payments, architect and engineering services, furnishings, and equipment not
included in the construction contract, project development, inspection and testing,
marketable securities, investment earnings, and interfund transfers.

(vi) The increase or decrease in cash during the projection period.

(vii) The beginning cash balance, which means cash, marketable securities, reserves,
and other funds on hand, available, and committed to the proposed continuing care
retirement community.

(viii) The cash balance at the end of the period.

(ix) Details of the components of the ending cash balance shall be provided for each
period presented, including, but not limited to, the ending cash balances for bond
reserves, other reserve funds, deposit funds, and construction funds balance.

(3) If the cash-flow statements required by paragraph (2) indicate that the provider will
have cash balances exceeding two months' projected operating expenses of the
continuing care retirement community, a description of the manner in which the cash
balances will be invested, and the persons who will be making the investment decisions,
shall accompany the application.

(4) The department may require the applicant to furnish additional data regarding its
operating budgets, projections of cash required for major repairs and improvements, or

~~ |talics indicate corrections
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any other matter related to its projections including additional information, schedules,
and calculations regarding occupancy rate projections, unit types, couple mix, sex and
age estimates for resident mix, turnover rates, refund obligations, and sales.

(aa)(1) A declaration by the applicant acknowledging that it is required to execute and
record a Notice of Statutory Limitation on Transfer relating to continuing care retirement
community property.

(2) The notice required in this subdivision shall be acknowledged and suitable for
recordation, describe the property, declare the applicant's intention to use all or part of
the described property for the purposes of a continuing care retirement community
pursuant to this chapter, and shall be in substantially the following form:

"NOTICE OF STATUTORY LIMITATION ON TRANSFER
Notice is hereby given that the property described below is licensed, or proposed to be
licensed, for use as a continuing care retirement community and accordingly, the use
and transfer of the property is subject to the conditions and limitations as to use and
transfer set forth in Sections 1773 and 1789.4 of the Health and Safety Code. This
notice is recorded pursuant to subdivision (aa) of Section 1779.4 of the Health and
Safety Code. The real property, which is legally owned by (insert the name of the legal
owner) and is the subject of the statutory limitation to which this notice refers, is more
particularly described as follows: (Insert the legal description and the assessor's parcel
number of the real property to which this notice applies.)"

(3) The Notice of Statutory Limitation on Transfer shall remain in effect until notice of
release is given by the department. The department shall execute and record a release
of the notice upon proof of complete performance of all obligations to residents.

(4) Unless a Notice of Statutory Limitation on Transfer has been recorded with respect
to the land on which the applicant or provider is operating, or intends to operate a
continuing care retirement community, prior to the date of execution of any trust deed,
mortgage, or any other lien or encumbrance securing or evidencing the payment of
money and affecting land on which the applicant or provider intends to operate a
continuing care retirement community, the applicant or provider shall give the
department advance written notice of the proposed encumbrance. Upon the giving of
notice to the department, the applicant or provider shall execute and record the Notice
of Statutory Limitation on Transfer in the office of the county recorder in each county in
which any portion of the continuing care retirement community is located prior to
encumbering the continuing care retirement community property with the proposed
encumbrance.

(5) In the event that the applicant or provider and the owner of record are not the
same entity on the date on which execution and recordation of the notice is required,
the leasehold or other interest in the continuing care retirement community property
held by the applicant or provider shall survive in its entirety and without change, any
transfer of the continuing care retirement community property by the owner. In addition,
the applicant or provider shall record a memorandum of leasehold or other interest in
the continuing care retirement community property that includes a provision stating that
its interest in the property survives any transfer of the property by the owner. The
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applicant or provider shall provide a copy of the notice and the memorandum of interest
to the owner of record by certified mail and to the department.

(6) The notice shall, and, if applicable, the memorandum of interest shall be indexed
by the recorder in the grantor-grantee index to the name of the owner of record and the
name of the applicant or provider.

(ab) A statement that the applicant will keep the department informed of any material
changes to the proposed continuing care retirement community or its application.

(ac) Any other information that may be required by the department for the proper
administration and enforcement of this chapter.

1779.6. Timeframes; Approval or Denial of Applications.

(a) Within seven calendar days of receipt of an initial application for a permit to accept
deposits and a certificate of authority, the department shall acknowledge receipt of the
application in writing.

(b) Within 30 calendar days following its receipt of an application, the department shall
determine if the application is complete and inform the applicant of its determination. If
the department determines that the application is incomplete, its notice to the applicant
shall identify the additional forms, documents, information, and other materials required
to complete the application. The department shall allow the applicant adequate time to
submit the requested information and materials. This review may not determine the
adequacy of the materials included in the application.

(c) Within 120 calendar days after the department determines that an application is
complete, the department shall review the application for adequacy. An application
shall be adequate if it complies with all the requirements imposed by this chapter, and
both the financial study and marketing study reasonably project the feasibility of the
proposed continuing care retirement community, as well as demonstrate the financial
soundness of the applicant. The department shall either approve the application as
adequate under this chapter or notify the applicant that its application is inadequate. If
the application is inadequate, the department shall identify the deficiencies in the
application, provide the appropriate code references, and give the applicant an
opportunity to respond.

(d) Within 60 calendar days after receiving any additional information or clarification
required from the applicant, the department shall respond to the applicant's submission
in writing and state whether each specific deficiency has been addressed sufficiently to
make the application adequate. If the department determines that the application is
adequate and in compliance with this chapter, the department shall issue the permit to
accept deposits. If the department determines that the response is inadequate, it may
request additional information or clarification from the applicant pursuant to
subdivision (c) or deny the application pursuant to Section 1779.10.

(e) If the applicant does not provide the department with the additional information
within 90 days after the department's notice described in subdivision (c), the application
may be denied for being inadequate. Any new application shall require an application
fee.

30



Caseb5:14-cv-00750-EJD Document32-1 Filed04/07/14 Page32 of 91

1779.7. Third Party Transferors.

(&) Where any portion of the consideration transferred to an applicant as a deposit or
to a provider as consideration for a continuing care contract is transferred by a person
other than the prospective resident or a resident, that third-party transferor shall have
the same cancellation or refund rights as the prospective resident or resident for whose
benefit this consideration was transferred.

(b) A transferor shall have the same rights to cancel and obtain a refund as the
depositor under the deposit agreement or the resident under a continuing care contract.

1779.8. Changes in Application Information.

(a) The applicant shall notify the department of material changes in the application
information submitted to the department, including the applicant's financial and
marketing projections.

(b) An applicant shall provide to the department at least 60 days' advance written
notice of any proposal to make any changes in the applicant's corporate name,
structure, organization, operation, or financing.

(c) Within 30 calendar days after receiving notice of a change affecting the applicant
or the application, the department shall advise the applicant:

(1) Whether additional information is required to process the pending application.

(2) Whether an additional application fee is required.

(3) Whether a new application and application fee must be submitted. The new
application fee shall be twice the actual cost of additional review time caused by the
change. This additional fee is payable to the department on demand.

(d) The department shall suspend the applicant's application and, if applicable, its
permit to accept deposits if the applicant fails to give written notice of changes required
by this section. The suspension shall remain in effect until the department has both
assessed the potential impact of the changes on the interests of depositors and taken
such action as necessary under this chapter to protect these interests.

1779.10. Denial of an Application.

(a) The department shall deny an application for a permit to accept deposits and a
certificate of authority if the applicant fails to do any of the following:

(1) Pay the application fee as required by Section 1779.2.

(2) Submit all information required by this chapter.

(3) Submit evidence to support a reasonable belief that any interested party of the
proposed continuing care retirement community who has committed any offenses listed
in subdivision (k) of Section 1779.4 is of such good character as to indicate
rehabilitation.

(4) Submit evidence to support a reasonable belief that the applicant is capable of
administering the continuing care retirement community in compliance with applicable
laws and regulations when an action specified in subdivision (j) or (k) of Section 1779.4
has been taken against the applicant.

(5) Demonstrate the feasibility of the proposed continuing care retirement community.

(6) Comply with residential care facility for the elderly licensing requirements.
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(b) If the application is denied, no portion of the paid application fee shall be
refundable or refunded.

(c) Immediately upon the denial of an application, the department shall notify the
applicant in writing.

(d) The Notice of Denial from the department shall contain all of the following:

(1) A statement that the application is denied.

(2) The grounds for the denial.

(3) A statement informing the applicant that it has the right to appeal.

(4) A statement that the applicant has 30 calendar days from the date that the Notice
of Denial was mailed to appeal the denial, and where to send the appeal.

(e) If the applicant appeals the denial, further proceedings shall be conducted in
accordance with Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of
Title 2 of the Government Code.
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Article 3. Deposit Period

1780. Issuance of Permit to Accept Deposits.

The department shall issue a permit to accept deposits when it has done all of the
following:

(a) Determined that the application is adequate.

(b) Determined that the proposed continuing care retirement community financial and
marketing studies are acceptable.

(c) Reviewed and approved the deposit agreements.

(d) Reviewed and approved the deposit escrow account agreement.

1780.2. Deposit Subscription Payments Process; Processing Fees.

(a) A deposit may be paid in one or several payments, at or after the time the parties
enter into the deposit agreement. A deposit shall be paid by cash or cash equivalent,
jointly payable to the applicant and the escrow agent or depository. Possession and
control of any deposit agreement shall be transferred to the escrow agent at the time
the deposit is paid.

(b) A processing fee may be added to the deposit.

(1) The processing fee shall not exceed 1 percent of the amount of the average
entrance fee or five hundred dollars ($500), whichever is greater.

(2) A nonrefundable processing fee may be paid directly to the applicant without being
placed in the deposit escrow account.

(c) Payments made by a depositor for upgrades or modifications to the living unit shall
not be placed in escrow with deposits. The applicant shall provide written refund
policies to the depositor before accepting any payments for modifications or upgrades.

(d) The applicant shall furnish to the department within the first 10 days of each
calendar month a list of all residents who have made payments for modifications or
upgrades, the amounts each resident has paid, the date of each payment, and the unit
to be modified or upgraded for each resident.

(e) All payments for modifications or upgrades shall be refunded to the depositor with
interest if the applicant does not receive a certificate of authority for the proposed
continuing care retirement community or expansion.

(f) The department may record a lien against the continuing care retirement
community property, or any portion of the continuing care retirement community
property, to secure the applicant's obligations to refund the depositor's payments made
for modifications or upgrades. Any lien created under this section shall be to protect
depositors and shall be governed by Section 1793.15.

1780.4. Agreements Between Applicant and Depositor; Contents; Approval of
Forms; Size of Print.

(a) All deposit agreements between the applicant and the depositor shall be in writing
and shall contain all information required by this section.

(b) All deposit agreement forms shall be approved by the department prior to their
use.
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(c) The requirements of this chapter and Chapter 3.2 (commencing with Section 1569)
shall be the bases for approval of the forms by the department.

(d) All text in deposit agreement forms shall be printed in at least 10-point typeface.

(e) The deposit agreement form shall provide all of the following:

(1) An estimated date for commencement of construction of the proposed continuing
care retirement community or, if applicable, each phase not to exceed 36 months from
the date the permit to accept deposits is issued.

(2) A statement to the effect that the applicant will notify depositors of any material
change in the application.

(3) The identity of the specific unit reserved and the total deposit for that unit.

(4) Processing fee terms and conditions, including:

(A) The amount.

(B) A statement explaining the applicant's policy regarding refund or retention of the
processing fee in the event of death of the depositor or voluntary cancellation by the
depositor.

(C) Notice that the processing fee shall be refunded within 30 days if the applicant
does not accept the depositor for residency, or the applicant fails to construct the
continuing care retirement community before the estimated date of completion and the
department determines that there is no satisfactory cause for the delay.

(5) Requirements for payment of the deposit by the depositor.

(6) A statement informing the depositor that their deposit payments will be converted
to an entrance fee payment at the time the continuing care contract is executed.

(7) A statement informing the depositor that deposits shall be refunded within
30 calendar days of the depositor's nonacceptance for residency or notice to the
applicant of the death of the depositor.

(8) A statement informing the depositor that all deposits shall be refunded to the
depositors if the continuing care retirement community is not constructed by the
estimated date of completion and the department determines that there is no
satisfactory cause for the delay.

(9) A statement informing the depositor that a refund of the deposit within 10 calendar
days of notice of cancellation by the depositor. The deposit agreement shall state that
depositors who have deposited more than one thousand dollars ($1,000) or 5 percent of
the entrance fee, whichever is greater, and who have been notified that construction of
the proposed continuing care retirement community has commenced, will not be entitled
to a refund of their deposit until the provisional certificate of authority is issued or after
one of the following occurs:

(A) Another depositor has reserved the canceling depositor's specific residential unit
and paid the necessary deposit.

(B) The depositor no longer meets financial or health requirements for admission.

(C) The applicant fails to meet the requirements of Section 1786 or 1786.2.

(10) A statement to depositors that specifies when funds may be released from
escrow to the applicant and explains that thereafter the depositor's funds will not have
escrow protection.

(11) A statement advising the depositor whether interest will be paid to the depositor
on deposits placed in the deposit escrow account.
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(f) If cash equivalents are to be accepted in lieu of cash, all of the following shall also
be included in the deposit agreement:

(1) A statement that cash equivalents that may be accepted as deposits shall be
either certificates of deposit or United States securities with maturities of five years or
less.

(2) A statement that the instruments will be held by the escrow agent in the form in
which they were delivered and assigned by the depositor until they are replaced by cash
or converted to cash.

(3) A statement that the depositor will be required to assign the instruments to a
neutral third-party escrow agent. If the bank or entity that issued the instruments
refuses to allow this assignment, the escrow agent shall not accept the instruments.
These instruments shall be reassigned to the depositor if the depositor terminates the
deposit agreement before the instruments mature. If the depositor terminates the
deposit agreement after the instruments mature, the depositor shall receive a cash
refund of the portion of the deposit represented by the matured instruments.

(4) A statement that any amount by which the face value of the deposited instruments
exceeds the required deposit shall be deemed part of the deposit and shall be applied
against the depositor's obligations under the deposit agreement.

(5) A statement that the instruments shall be converted to, or replaced with, cash prior
to the department's authorization for the release of deposits to the applicant. The
depositor shall be advised that if the depositor does not substitute cash in the amount
equal to the deposit, the applicant may do either of the following:

(A) Direct the escrow agent to sell, redeem, or otherwise convert the instruments to
cash and to treat the proceeds in the same manner as it treats cash deposits under the
deposit agreement. The costs of any such sale, redemption, or conversion, including,
without limitation, transaction fees and any early withdrawal penalties, may be charged
to the depositor and paid out of the cash or other instruments received from the
depositor in escrow. If there is a shortfall, the depositor may be immediately obligated
to pay the shortfall by check jointly payable to the applicant and the escrow agent.

(B) Terminate the deposit agreement. In this event, the escrow agent shall reassign
the property to the depositor and refund all cash in escrow within the time periods
specified in the deposit agreement.

(g) A statement that deposits will be invested in instruments guaranteed by the federal
government or an agency of the federal government, or in investment funds secured by
federally guaranteed instruments.

(h) A statement that no funds deposited in a deposit escrow account shall be subject
to any liens, judgments, garnishments, or creditor's claims against the applicant, the
proposed continuing care retirement community property, or the continuing care
retirement community. The deposit agreement shall also provide that deposits may not
be subject to any liens or charges by the escrow agent, except that cash equivalent
deposits may be subject to transaction fees, commissions, prepayment penalties, and
other fees incurred in connection with these deposits.

(i) A schedule of projected monthly care fees estimated to be charged to residents for
each of the first five years of the continuing care retirement community's existence shall
be attached to each deposit agreement. This schedule shall contain a conspicuous
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statement in at least 10-point boldface type that the projected fees are an estimate only
and may be changed without notice.

1781. Deposit Escrow Account Required.

(a) All deposits, excluding processing fees, shall be placed in an escrow account. All
terms governing the deposit escrow account shall be approved in advance by the
department.

(b) The deposit escrow account shall be established by an escrow agent and all
deposits shall be deposited in a depository located in California and approved by the
department. The department's approval of the depository shall be based, in part, upon
its ability to ensure the safety of funds and properties entrusted to it and its
gualifications to perform the obligations of the depository pursuant to the deposit escrow
account agreement and this chapter. The depository may be the same entity as the
escrow agent. All deposits shall be kept and maintained in a segregated account
without any commingling with other funds, including any funds or accounts owned by
the applicant.

(c) If the escrow agent is a title company, it shall meet the following requirements:

(1) A Standard and Poors rating of "A" or better or a comparable rating from a
comparable rating service.

(2) Licensure in good standing with the Department of Insurance.

(3) Tangible net equity as required by the Department of Insurance.

(4) Reserves as required by the Department of Insurance.

(d) All deposits shall remain in escrow until the department has authorized release of
the deposits, as provided in Section 1783.3.

(e) Deposits shall be invested in instruments guaranteed by the federal government or
an agency of the federal government, or in investment funds secured by federally
guaranteed instruments.

(f) No funds deposited in a deposit escrow account shall be subject to any liens,
judgments, garnishments, or creditor's claims against the applicant or the continuing
care retirement community. The deposit agreement shall also provide that deposits
may not be subject to any liens or charges by the escrow agent except that cash
equivalent deposits may be subject to transaction fees, commissions, prepayment
penalties, and other fees incurred in connection with those deposits.

1781.2. Deposits to the Escrow Agent.

(a) All deposits shall be delivered to the escrow agent and deposited into the deposit
escrow account within five business days after receipt by the applicant. The deposit
escrow account shall be accounted for in a separate escrow account.

(b) The applicant shall provide, with all deposits delivered to the escrow holder, a copy
of the executed deposit agreement, a copy of the receipt given to the depositor, a
summary of all deposits made on that date, and any other materials required by the
escrow holder.
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1781.4. Deposit Escrow Agreement Requirements.

The deposit escrow account agreement between the applicant and the escrow agent
shall include all of the following:

(&) The amount of the processing fee.

(b) A provision requiring that all deposits shall be placed into the deposit escrow
account upon delivery.

(c) A provision requiring that monthly progress reports be sent by the escrow agent
directly to the department, beginning the month after the deposit escrow account is
opened and continuing through the month funds are released from escrow. These
reports shall be prepared every month that there are any funds in the account and shall
show each of the following in separate columns:

(1) The name and address of each depositor or resident.

(2) The designation of the living unit being provided.

(3) Any processing fee which is deposited into escrow.

(4) The total deposit required for the unit.

(5) The total entrance fee for the unit.

(6) Twenty percent of the total entrance fee.

(7) Each deposit payment made by or on behalf of the depositor and any refunds paid
to the depositor.

(8) The unpaid balance for each depositor's deposit.

(9) The unpaid balance for each depositor's entrance fee.

(10) The current balance in the deposit escrow account for each depositor and the
collective balance.

(11) The dollar amount, type, and maturity date of any cash equivalent paid by each
depositor.

(d) A provision for investment of escrow account funds in a manner consistent with
Section 1781.

(e) A provision for refunds to depositors in the manner specified by Section 1783.2.

(f) A provision regarding the payment of interest earned on the funds held in escrow in
the manner specified in the applicant's deposit agreement.

(9) Release of deposit escrow account funds in the manner specified in
Section 1783.3, including to whom payment of interest earned on the funds will be
made.

(h) Representations by the escrow agent that it is not, and shall not be during the term
of the deposit escrow account, a lender to the applicant or for the proposed continuing
care retirement community, or a fiduciary for any lender or bondholder for that
continuing care retirement community, unless approved by the department.

(i) If cash equivalents may be accepted as a deposit in lieu of cash, the deposit
escrow account agreement shall also include all of the following:

(1) Authorization for the escrow agent to convert instruments to cash when they
mature. The escrow agent may notify all financial institutions whose securities are held
by the escrow agent that all interest and other payments due upon these instruments
shall be paid to the escrow agent. The escrow agent shall collect, hold, invest, and
disburse these funds as provided under the escrow agreement.
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(2) Authorization for the escrow agent to deliver the instruments in its possession and
release funds from escrow according to written directions from the applicant, consistent
with the terms provided in the applicant's deposit escrow account agreement. The
escrow agent shall distribute cash and other property to an individual depositor only
upon either of the following occurrences:

(A) The depositor's written request to receive monthly payments of interest accrued on
his or her deposits.

(B) Receipt of notice from the applicant to pay a refund to the depositor.

(3) A provision that the escrow agent shall maintain, at all times, adequate records
showing the beneficial ownership of the instruments.

(4) A provision that the escrow agent shall have no responsibility or authority to initiate
any transfer of the instruments or conduct any other transaction without specific written
instructions from the applicant.

(5) A provision authorizing, instructing, and directing the escrow agent to do all of the
following:

(A) Redeem and roll over matured investments into money market accounts or other
department approved instruments with the escrow agent or an outside financial
institution.

(B) Collect and receive interest, principal, and other things of value in connection with
the instruments.

(C) Sign for the depositors any declarations, affidavits, certificates, and other
documents that may be required to collect or receive payments or distributions with
respect to the instruments.

1781.6. Changes to Deposit Agreement or Deposit Escrow Account Agreement
Forms.

All changes to a deposit agreement or deposit escrow account agreement form shall
be submitted to, and approved by, the department before use by the applicant.

1781.8. Earnings from Funds in Escrow.

(a) Deposits held in escrow shall be placed in an interest bearing account or invested
as provided under subdivision (e) of Section 1781.

(b) Interest, income, and other gains derived from deposits held in a deposit escrow
account may not be released or distributed from the deposit escrow account except
upon written approval of the department.

(c) Approval by the department for the release of earnings generated from funds held
in escrow shall be based upon an assessment that funds remaining in the deposit
escrow account will be sufficient to pay refunds and any interest promised to all
depositors, as well as administrative costs owed to the escrow agent.

(d) When released by the department, interest earned by the funds in the deposit
escrow account shall be distributed in accordance with the terms of the deposit
agreement.
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1781.10. Escrowed Funds Not to be Used as Collateral.

No deposit or any other asset held in a deposit escrow account, shall be encumbered
or used as collateral for any obligation of the applicant or any other person, unless the
applicant obtains prior written approval from the department for the encumbrance or use
as collateral. The department shall not approve any encumbrance or use as collateral
under this section unless the encumbrance or use as collateral is expressly
subordinated to the rights of depositors under this chapter to refunds of their deposits.

1782. Construction.

(&) An applicant shall not begin construction on any phase of a continuing care
retirement community without first obtaining a written acknowledgment from the
department that all of the following prerequisites have been met:

(1) A completed application has been submitted to the department.

(2) A permit to accept deposits has been issued to the applicant or, in the case of
continuing care retirement community renovation projects, the department has issued a
written approval of the applicant's application.

(3) For new continuing care retirement communities, or construction projects adding
new units to an existing continuing care retirement community, deposits equal to at least
20 percent of each depositor's applicable entrance fee have been placed into escrow for
each phase for at least 50 percent of the number of residential living units to be
constructed.

(b) Applicants shall notify depositors in writing when construction is commenced.

(c) For purposes of this chapter only, construction shall not include site preparation,
demolition, or the construction of model units.

1783. Conversion of Existing Buildings to Continuing Care.

(a)(1) An applicant proposing to convert an existing building to continuing care use
shall comply with all the application requirements in Section 1779.4 identified by the
department as necessary for the department to assess the feasibility of the proposed
continuing care retirement community or conversion.

(2) If the proposed continuing care retirement community is already occupied and only
a portion of the existing residential units will be converted into continuing care units, the
department may modify the presale requirements of paragraph (3) of subdivision (a) of
Section 1782 and paragraph (2) of subdivision (a) of Section 1783.3.

(b) Any applicant proposing to convert an existing building into continuing care units
shall indicate the portion of the facility to be used for continuing care contract services.
The continuing care allocation specified by the applicant shall be reflected in all financial
and marketing studies and shall be used to determine the applicant's compliance with
the percentage requirements stated in paragraph (3) of subdivision (a) of Section 1782
and paragraph (2) of subdivision (a) of Section 1783.3.

1783.2. Refunds of Deposits.

(a) An escrow agent shall refund to the depositor all amounts required by the
depositor's deposit agreement upon receiving written notice from the applicant that a
depositor has canceled the deposit agreement. Refunds required by this subdivision
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shall be paid to the depositor within 10 days after the depositor gives notice of
cancellation to the applicant.

(b) Depositors who have deposited more than one thousand dollars ($1,000) or
5 percent of the entrance fee, whichever is greater, and who have been notified that
construction of the proposed continuing care retirement community has commenced,
shall not be entitled to a refund of their deposit until any of the following occurs:

(1) The continuing care retirement community is opened for operation.

(2) Another depositor has reserved the canceling depositor's specific residential unit
and paid the necessary deposit.

(3) The depositor no longer meets financial or health requirements for admission.

1783.3. Release of Escrowed Deposits.

(a) In order to seek a release of escrowed funds, the applicant shall petition in writing
to the department and certify to each of the following:

(1) The construction of the proposed continuing care retirement community or phase
is at least 50 percent completed.

(2) Atleast 20 percent of the total of each applicable entrance fee has been received
and placed in escrow for at least 60 percent of the total number of residential living
units. Any unit for which a refund is pending may not be counted toward that 60 percent
requirement.

(3) Deposits made with cash equivalents have been either converted into, or
substituted with, cash or held for transfer to the provider. A cash equivalent deposit
may be held for transfer to the provider, if all of the following conditions exist:

(A) Conversion of the cash equivalent instrument would result in a penalty or other
substantial detriment to the depositor.

(B) The provider and the depositor have a written agreement stating that the cash
equivalent will be transferred to the provider, without conversion into cash, when the
deposit escrow is released to the provider under this section.

(C) The depositor is credited the amount equal to the value of the cash equivalent.

(4) The applicant's average performance over any six-month period substantially
equals or exceeds its financial and marketing projections approved by the department,
for that period.

(5) The applicant has received a commitment for any permanent mortgage loan or
other long-term financing.

(b) The department shall instruct the escrow agent to release to the applicant all
deposits in the deposit escrow account when all of the following requirements have
been met:

(1) The department has confirmed the information provided by the applicant pursuant
to subdivision (a).

(2) The department, in consultation with the Continuing Care Advisory Committee, has
determined that there has been substantial compliance with projected annual financial
statements that served as a basis for issuance of the permit to accept deposits.

(3) The applicant has complied with all applicable licensing requirements in a timely
manner.
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(4) The applicant has obtained a commitment for any permanent mortgage loan or
other long-term financing that is satisfactory to the department.

(5) The applicant has complied with any additional reasonable requirements for
release of funds placed in the deposit escrow accounts, established by the department
under Section 1785.

(c) The escrow agent shall release the funds held in escrow to the applicant only
when the department has instructed it to do so in writing.

(d) When an application describes different phases of construction that will be
completed and commence operating at different times, the department may apply the
50 percent construction completion requirement to any one or group of phases
requested by the applicant, provided the phase or group of phases is shown in the
applicant's projections to be economically viable.

1784. Expiration of a Permit to Accept Deposits.

(a) If construction of the proposed continuing care retirement community, or applicable
phase, has not commenced within 36 months from the date the permit to accept
deposits is issued, an applicant may request an extension of the permit to accept
deposits. The request for extension shall be made to the department in writing and
shall include the reasons why construction of the proposed continuing care retirement
community was not commenced within the required 36-month period. The request for
extension shall also state the new estimated date for commencement of construction.

(b) In response to a request for an extension, the department may do one of the
following:

(1) If the department determines there is satisfactory cause for the delay in
commencement of construction of the proposed continuing care retirement community
or applicable phase, the department may extend the permit to accept deposits for up to
one year.

(2) If the department determines that there is no satisfactory cause for the delay, the
department may instruct the escrow agent to refund to depositors all deposits held in
escrow, plus any interest due under the terms of the deposit agreements, and require
the applicant to file a new application and application fee. The applicant shall also
refund all processing fees paid by the depositors.

(c) Within 10 calendar days the applicant shall notify each depositor of the
department's approval or denial of the extension, of any expiration of the permit to
accept deposits and of any right to a refund of their deposits.

1785. Failure to Meet Projections of Financial and Marketing Plan.

(a) If, at any time prior to issuance of a certificate of authority, the applicant's average
performance over any six-month period does not substantially equal or exceed the
applicant's projections for that period, the department, after consultation and upon
consideration of the recommendations of the Continuing Care Advisory Committee, may
take any of the following actions:

(1) Cancel the permit to accept deposits and require that all funds in escrow be
returned to depositors immediately.
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(2) Increase the required percentages of construction completed, units reserved, or
entrance fees to be deposited as required under Sections 1782, 1783.3, 1786, and
1786.2.

(3) Increase the reserve requirements under this chapter.

(b) Prior to taking any actions specified in subdivision (a), the department shall give
the applicant an opportunity to submit a feasibility study from a consultant in the area of
continuing care, approved by the department, to determine whether in his or her opinion
the proposed continuing care retirement community is still viable, and if so, to submit a
plan of correction. The department, in consultation with the committee, shall determine
if the plan is acceptable.

(c) In making its determination, the department shall take into consideration the
overall performance of the proposed continuing care retirement community to date.

(d) If deposits have been released from escrow, the department may further require
the applicant to reopen the escrow as a condition of receiving any further entrance fee
payments from depositors or residents.

(e) The department may require the applicant to notify all depositors and, if applicable,
all residents, of any actions required by the department under this section.
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Article 4. Certificate of Authority

1786. Provisional Certificate of Authority.

(&) The department shall issue a provisional certificate of authority when an applicant
has done all of the following:

(1) Complied with the approved marketing plans.

(2) Met and continues to meet the requirements imposed under subdivision (a) of
Section 1783.3. The issuance of the provisional certificate of authority shall not require,
and shall not be dependent upon the release of escrowed funds. Release of escrowed
funds shall be governed by Section 1783.3.

(3) Completed construction of the continuing care retirement community or applicable
phase.

(4) Obtained the required licenses.

(5) Paid the remainder of the application fee.

(6) Executed a permanent mortgage loan or other long-term financing.

(7) Provided the department with a recorded copy of the Notice of Statutory Limitation
on Transfer required by subdivision (aa) of Section 1779.4.

(8) Met all applicable provisions of this chapter.

(b) The provisional certificate of authority shall expire 12 months after issuance unless
both of the following occur:

(1) No later than 60 days prior to the expiration of the provisional certificate of
authority, the provider petitions the department and demonstrates good cause in writing
for an extension of the provisional certificate of authority.

(2) The department determines that the provider is capable of meeting the
requirements of Section 1786.2 during the extension period.

(c) The department shall exercise its discretion to determine the length of the
extension period.

(d) After the provisional certificate of authority is issued providers may continue to
take deposits by modifying the deposit agreement as appropriate. The new deposit
agreement shall clearly state the rights of the depositor and the provider. The applicant
shall submit the agreements to the department for review and approval prior to use. A
provider that holds a provisional certificate of authority or certificate of authority may
accept fees paid by potential residents to be placed on a waiting list without using a
deposit agreement. These waiting list fees may not exceed five hundred dollars ($500),
and shall be refunded to the potential resident upon written request.

(e) All holders of a provisional certificate of authority shall request in writing a
certificate of authority when the requirements of Section 1786.2 have been met.

1786.2. Prerequisite to Issuance of Certificate of Authority.

(&) The department shall not issue a certificate of authority to an applicant or a
provider, until the department determines that each of the following has occurred:

(1) A provisional certificate of authority has been issued or all of the requirements for
a provisional certificate of authority have been satisfied. In the case of an application for
a new certificate of authority due to an organizational change, if the continuing care
retirement community is financially sound and operating in compliance with this chapter,
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it shall be sufficient for the purposes of this paragraph that the department has
approved the application in writing.

(2) One of the following requirements has been met:

(A) At a minimum, continuing care contracts have been executed for 80 percent of the
total residential living units in the continuing care retirement community, with payment in
full of the entrance fee.

(B) At a minimum, continuing care contracts have been executed for 70 percent of the
total residential living units in the continuing care retirement community, with payment in
full of the entrance fee, and the provider has submitted an updated financial and
marketing plan, satisfactory to the department, demonstrating that the proposed
continuing care retirement community will be financially viable.

(C) At a minimum, continuing care contracts have been executed for 50 percent of the
total residential living units in the continuing care retirement community, with payment in
full of the entrance fee, and the provider furnishes and maintains a letter of credit or
other security, satisfactory to the department, sufficient to bring the total amount of
payments to a level equivalent to 80 percent of the total entrance fees for the entire
continuing care retirement community.

(3) A minimum five-year financial plan of operation remains satisfactory to the
department.

(4) Adequate reserves exist as required by Sections 1792 and1792.6. For a new
continuing care retirement community without an operating history, the department may
approve calculation of required reserves on a pro forma basis in conjunction with
compliance with approved marketing plans.

(5) All applicable provisions of this chapter have been met.

(b) When issued, the certificate of authority, whether full or conditioned, shall remain
in full force unless forfeited by operation of law under Section 1793.7, inactivated under
Section 1793.8, or suspended or revoked by the department pursuant to
Section 1793.21.

(c) The provider shall display the certificate of authority in a prominent place within the
continuing care retirement community.
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Article 5. Contract

1787. Agreements Between Provider and Transferor; Contents; Forms; Filing and
Approval; Size of Print.

(a) All continuing care contracts shall be in writing and shall contain all the information
required by Section 1788.

(b) All continuing care contract forms, including all addenda, exhibits, and any other
related documents, incorporated therein, as well as any modification to these items,
shall be approved by the department prior to their use.

(c) The department shall approve continuing care contract forms that comply with this
chapter. The requirements of this chapter and Chapter 3.2 (commencing with
Section 1569) shall be the bases for approval by the department. To the extent that this
chapter conflicts with Chapter 3.2 (commencing with Section 1569), this chapter shall
prevail.

(d) A continuing care contract approved by the department shall constitute the full and
complete agreement between the parties.

(e) More than one continuing care contract form may be used by a provider if multiple
program options are available.

() All text in continuing care contract forms shall be printed in at least 10-point
typeface.

(g) A clearly legible copy of the continuing care contract, executed by each provider
named on the provisional certificate of authority or the certificate of authority, the
resident, and any transferor, shall be furnished with all required or included attachments
to the resident at the time the continuing care contract is executed. A copy shall also be
furnished within 10 calendar days to any transferor who is not a resident.

(h) The provider shall require a written acknowledgment from the resident (and any
transferor who is not a resident) that the executed copy of the continuing care contract
and attachments have been received.

(i) The continuing care contract shall be an admission agreement for purposes of the
residential care facility for the elderly and long-term health care facility requirements and
shall state the resident's entitlement to receive these levels of care. The continuing care
contract may state the entitlement for skilled nursing care in accordance with the
provisions of law governing admissions to long-term health care facilities in effect at the
time of admission to the skilled nursing facility. The parties may agree to the terms of
nursing facility admission at the time the continuing care contract is executed, or the
provider may present an exemplar of the then-current nursing facility admission
agreement and require the resident to execute the form of agreement in effect at the
time of admission to the nursing facility. The terms shall include the nursing fee, or the
method of determining the fee, at the time of the execution of the continuing care
contract, the services included in and excluded from the fee, the grounds for transfers
and discharges, and any other terms required to be included under applicable law.

(1) Only the skilled nursing admission agreement sections of continuing care contracts
which cover long-term health care facility services are subject to Chapter 3.95
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(commencing with Section 1599.60). The provider shall use a skilled nursing admission
agreement that complies with the requirements of Chapter 3.95 (commencing with
Section 1599.85).

1788. Provisions of Contract.

(&) Any continuing care contracts shall contain all of the following:

(1) The legal name and address of each provider.

(2) The name and address of the continuing care retirement community.

(3) The resident's name and the identity of the unit the resident will occupy.

(4) If there is a transferor other than the resident, the transferor shall be a party to the
contract and the transferor's name and address shall be specified.

(5) If the provider has used the name of any charitable or religious or nonprofit
organization in its title before January 1, 1979, and continues to use that name, and that
organization is not responsible for the financial and contractual obligations of the
provider or the obligations specified in the continuing care contract, the provider shall
include in every continuing care contract a conspicuous statement which clearly informs
the resident that the organization is not financially responsible.

(6) The date the continuing care contract is signed by the resident and, where
applicable, any other transferor.

(7) The duration of the continuing care contract.

(8) A list of the services that will be made available to the resident as required to
provide the appropriate level of care. The list of services shall include the services
required as a condition for licensure as a residential care facility for the elderly, including
all of the following:

(A) Regular observation of the resident's health status to ensure that his or her dietary
needs, social needs, and needs for special services are satisfied.

(B) Safe and healthful living accommodations, including housekeeping services and
utilities.

(C) Maintenance of house rules for the protection of residents.

(D) A planned activities program, which includes social and recreational activities
appropriate to the interests and capabilities of the resident.

(E) Three balanced, nutritious meals and snacks made available daily, including
special diets prescribed by a physician as a medical necessity.

(F) Assisted living services.

(G) Assistance with taking medications.

(H) Central storing and distribution of medications.

() Arrangements to meet health needs, including arranging transportation.

(9) An itemization of the services that are included in the monthly fee and the services
that are available at an extra charge. The provider shall attach a current fee schedule
to the continuing care contract.

(10) The procedures and conditions under which residents may be voluntarily and
involuntarily transferred from their designated living units. The transfer procedures, at a
minimum, shall include provisions addressing all of the following circumstances under
which transfer may be authorized:
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(A) When, in the opinion of the continuing care retirement community management, a
physician, appropriate specialist, or licensing official in consultation with the resident
and appropriate representative, if any, any of the following conditions exists:

() The resident is nonambulatory. The definition of "nonambulatory,” as provided in
Section 13131, shall either be stated in full in the continuing care contract or be cited. If
Section 13131 is cited, a copy of the statute shall be made available to the resident,
either as an attachment to the continuing care contract or by specifying that it will be
provided upon request. If a nonambulatory resident occupies a room that has a fire
clearance for nonambulatory residence, transfer shall not be necessary.

(i) The resident develops a physical or mental condition that endangers the health,
safety, or well-being of the resident or another person, or causes an unreasonable and
ongoing disturbance at the continuing care retirement community.

(iif) The resident's condition or needs require the resident's transfer to an assisted
living care unit or skilled nursing facility for more efficient care or to protect the health of
other residents, or because the level of care required by the resident exceeds that
which may be lawfully provided in the living unit.

(iv) The resident's condition or needs require the resident's transfer to a nursing
facility, hospital, or other facility, and the provider has no facilities available to provide
that level of care.

(B) Transfer of a second resident when a shared accommodation arrangement is
terminated.

(C) Transfer is requested or required, by the provider or the resident, for any other
reason.

(11) Provisions describing any changes in the resident's monthly fee and any changes
in the entrance fee refund payable to the resident that will occur if the resident transfers
from any unit.

(12) The provider's continuing obligations if any, in the event a resident is transferred
from the continuing care retirement community to another facility.

(13) The provider's obligations, if any, to resume care upon the resident's return after
a transfer from the continuing care retirement community.

(14) The provider's obligations to provide services to the resident while the resident is
absent from the continuing care retirement community.

(15) The conditions under which the resident must permanently release his or her
living unit.

(16) If real or personal properties are transferred in lieu of cash, a statement
specifying each item's value at the time of transfer, and how the value was ascertained.

(A) An itemized receipt which includes the information described above is acceptable
if incorporated as a part of the continuing care contract.

(B) When real property is or will be transferred, the continuing care contract shall
include a statement that the deed or other instrument of conveyance shall specify that
the real property is conveyed pursuant to a continuing care contract and may be subject
to rescission by the transferor within 90 days from the date that the resident first
occupies the residential unit.

(C) The failure to comply with paragraph (16) shall not affect the validity of title to real
property transferred pursuant to this chapter.
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(17) The amount of the entrance fee.

(18) In the event two parties have jointly paid the entrance fee or other payment which
allows them to occupy the unit, the continuing care contract shall describe how any
refund of entrance fees is allocated.

(19) The amount of any processing fee.

(20) The amount of any monthly care fee.

(21) For continuing care contracts that require a monthly care fee or other periodic
payment, the continuing care contract shall include the following:

(A) A statement that the occupancy and use of the accommodations by the resident is
contingent upon the regular payment of the fee.

(B) The regular rate of payment agreed upon (per day, week, or month).

(C) A provision specifying whether payment will be made in advance or after services
have been provided.

(D) A provision specifying whether the provider will adjust monthly care fees for the
resident's support, maintenance, board, or lodging, when a resident requires medical
attention while away from the continuing care retirement community.

(E) A provision specifying whether a credit or allowance will be given to a resident
who is absent from the continuing care retirement community or from meals. This
provision shall also state, when applicable, that the credit may be permitted at the
discretion or by special permission of the provider.

(22) All continuing care contracts that include monthly care fees shall address
changes in monthly care fees by including either of the following provisions:

(A) For prepaid continuing care contracts, which include monthly care fees, one of the
following methods:

(i) Fees shall not be subject to change during the lifetime of the agreement.

(i) Fees shall not be increased by more than a specified number of dollars in any one
year and not more than a specified number of dollars during the lifetime of the
agreement.

(i) Fees shall not be increased in excess of a specified percentage over the
preceding year and not more than a specified percentage during the lifetime of the
agreement.

(B) For monthly fee continuing care contracts, except prepaid contracts, changes in
monthly care fees shall be based on projected costs, prior year per capita costs, and
economic indicators.

(23) A provision requiring that the provider give written notice to the resident at least
30 days in advance of any change in the resident's monthly care fees or in the price or
scope of any component of care or other services.

(24) A provision indicating whether the resident's rights under the continuing care
contract include any proprietary interests in the assets of the provider or in the
continuing care retirement community, or both.

(25) If the continuing care retirement community property is encumbered by a security
interest that is senior to any claims the residents may have to enforce continuing care

~~ |talics indicate corrections
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contracts, a provision shall advise the residents that any claims they may have under
the continuing care contract are subordinate to the rights of the secured lender. For
equity projects, the continuing care contract shall specify the type and extent of the
equity interest and whether any entity holds a security interest.

(26) Notice that the living units are part of a continuing care retirement community that
is licensed as a residential care facility for the elderly and, as a result, any duly
authorized agent of the department may, upon proper identification and upon stating the
purpose of his or her visit, enter and inspect the entire premises at any time, without
advance notice.

(27) A conspicuous statement, in at least 10-point boldface type in immediate
proximity to the space reserved for the signatures of the resident and, if applicable, the
transferor, that provides as follows: "You, the resident or transferor, may cancel the
transaction without cause at any time within 90 days from the date you first occupy your
living unit. See the attached notice of cancellation form for an explanation of this right."

(28) Notice that during the cancellation period, the continuing care contract may be
canceled upon 30 days' written notice by the provider without cause, or that the provider
waives this right.

(29) The terms and conditions under which the continuing care contract may be
terminated after the cancellation period by either party, including any health or financial
conditions.

(30) A statement that, after the cancellation period, a provider may unilaterally
terminate the continuing care contract only if the provider has good and sufficient cause.

(A) Any continuing care contract containing a clause that provides for a continuing
care contract to be terminated for "just cause,"” "good cause," or other similar provision,
shall also include a provision that none of the following activities by the resident, or on
behalf of the resident, constitutes "just cause," "good cause," or otherwise activates the
termination provision:

() Filing or lodging a formal complaint with the department or other appropriate
authority.

(i) Participation in an organization or affiliation of residents, or other similar lawful
activity.

(B) The provision required by this paragraph shall also state that the provider shall not
discriminate or retaliate in any manner against any resident of a continuing care
retirement community for contacting the department, or any other state, county, or city
agency, or any elected or appointed government official to file a complaint or for any
other reason, or for participation in a residents' organization or association.

(C) Nothing in this paragraph diminishes the provider's ability to terminate the
continuing care contract for good and sufficient cause.

(31) A statement that at least 90 days' written notice to the resident is required for a
unilateral termination of the continuing care contract by the provider.

(32) A statement concerning the length of notice that a resident is required to give the
provider to voluntarily terminate the continuing care contract after the cancellation
period.
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(33) The policy or terms for refunding any portion of the entrance fee, in the event of
cancellation, termination, or death. Every continuing care contract that provides for a
refund of all or a part of the entrance fee shall also do all of the following:

(A) Specify the amount, if any, the resident has paid or will pay for upgrades, special
features, or modifications to the resident's unit.

(B) State that if the continuing care contract is cancelled or terminated by the provider,
the provider shall do both of the following:

(i) Amortize the specified amount at the same rate as the resident's entrance fee.

(i) Refund the unamortized balance to the resident at the same time the provider pays
the resident's entrance fee refund.

(34) The following notice at the bottom of the signatory page:

"NOTICE" (date)

This is a continuing care contract as defined by paragraph (8) of subdivision (c),
or subdivision (l) of Section 1771 of the California Health and Safety Code. This
continuing care contract form has been approved by the State Department of Social
Services as required by subdivision (b) of Section 1787 of the California Health and
Safety Code. The basis for this approval was a determination that (provider name) has
submitted a contract that complies with the minimum statutory requirements applicable
to continuing care contracts. The department does not approve or disapprove any of
the financial or health care coverage provisions in this contract. Approval by the
department is NOT a guaranty of performance or an endorsement of any continuing
care contract provisions. Prospective transferors and residents are strongly
encouraged to carefully consider the benefits and risks of this continuing care contract
and to seek financial and legal advice before signing.

(35) The provider may not attempt to absolve itself in the continuing care contract
from liability for its negligence by any statement to that effect, and shall include the
following statement in the contract: "Nothing in this continuing care contract limits either
the provider's obligation to provide adequate care and supervision for the resident or
any liability on the part of the provider which may result from the provider's failure to
provide this care and supervision."

(b) A life care contract shall also provide that:

(1) All levels of care, including acute care and physicians' and surgeons' services, will
be provided to a resident.

(2) Care will be provided for the duration of the resident's life unless the life care
contract is canceled or terminated by the provider during the cancellation period or after
the cancellation period for good cause.

(3) A comprehensive continuum of care will be provided to the resident, including
skilled nursing, in a facility under the ownership and supervision of the provider on, or
adjacent to, the continuing care retirement community premises.

(4) Monthly care fees will not be changed based on the resident's level of care or
service.

(5) A resident who becomes financially unable to pay his or her monthly care fees
shall be subsidized provided the resident's financial need does not arise from action by
the resident to divest the resident of his or her assets.
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(c) Continuing care contracts may include provisions that do any of the following:

(1) Subsidize a resident who becomes financially unable to pay for his or her monthly
care fees at some future date. If a continuing care contract provides for subsidizing a
resident, it may also provide for any of the following:

(A) The resident shall apply for any public assistance or other aid for which he or she
is eligible and that the provider may apply for assistance on behalf of the resident.

(B) The provider's decision shall be final and conclusive regarding any adjustments to
be made or any action to be taken regarding any charitable consideration extended to
any of its residents.

(C) The provider is entitled to payment for the actual costs of care out of any property
acquired by the resident subsequent to any adjustment extended to the resident under
paragraph (1), or from any other property of the resident which the resident failed to
disclose.

(D) The provider may pay the monthly premium of the resident's health insurance
coverage under Medicare to ensure that those payments will be made.

(E) The provider may receive an assignment from the resident of the right to apply for
and to receive the benefits, for and on behalf of the resident.

(F) The provider is not responsible for the costs of furnishing the resident with any
services, supplies, and medication, when reimbursement is reasonably available from
any governmental agency, or any private insurance.

(G) Any refund due to the resident at the termination of the continuing care contract
may be offset by any prior subsidy to the resident by the provider.

(2) Limit responsibility for costs associated with the treatment or medication of an
ailment or iliness existing prior to the date of admission. In these cases, the medical or
surgical exceptions, as disclosed by the medical entrance examination, shall be listed in
the continuing care contract or in a medical report attached to and made a part of the
continuing care contract.

(3) ldentify legal remedies which may be available to the provider if the resident
makes any material misrepresentation or omission pertaining to the resident's assets or
health.

(4) Restrict transfer or assignments of the resident's rights and privileges under a
continuing care contract due to the personal nature of the continuing care contract.

(5) Protect the provider's ability to waive a resident's breach of the terms or provisions
of the continuing care contract in specific instances without relinquishing its right to
insist upon full compliance by the resident with all terms or provisions in the contract.

(6) Provide that the resident shall reimburse the provider for any uninsured loss or
damage to the resident's unit, beyond normal wear and tear, resulting from the
resident's carelessness or negligence.

(7) Provide that the resident agrees to observe the off-limit areas of the continuing
care retirement community designated by the provider for safety reasons. The provider
may not include any provision in a continuing care contract that absolves the provider
from liability for its negligence.

(8) Provide for the subrogation to the provider of the resident's rights in the case of
injury to a resident caused by the acts or omissions of a third party, or for the
assignment of the resident's recovery or benefits in this case to the provider, to the
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extent of the value of the goods and services furnished by the provider to or on behalf of
the resident as a result of the injury.

(9) Provide for a lien on any judgment, settlement, or recovery for any additional
expense incurred by the provider in caring for the resident as a result of injury.

(10) Require the resident's cooperation and assistance in the diligent prosecution of
any claim or action against any third party.

(11) Provide for the appointment of a conservator or guardian by a court with
jurisdiction in the event a resident becomes unable to handle his or her personal or
financial affairs.

(12) Allow a provider, whose property is tax exempt, to charge the resident on a pro
rata basis property taxes, or in-lieu taxes, that the provider is required to pay.

(13) Make any other provision approved by the department.

(d) A copy of the resident's rights as described in Section 1771.7 shall be attached to
every continuing care contract.

(e) A copy of the current audited financial statement of the provider shall be attached
to every continuing care contract. For a provider whose current audited financial
statement does not accurately reflect the financial ability of the provider to fulfill the
continuing care contract obligations, the financial statement attached to the continuing
care contract shall include all of the following:

(1) A disclosure that the reserve requirement has not yet been determined or met, and
that entrance fees will not be held in escrow.

(2) A disclosure that the ability to provide the services promised in the continuing care
contract will depend on successful compliance with the approved financial plan.

(3) A copy of the approved financial plan for meeting the reserve requirements.

(4) Any other supplemental statements or attachments necessary to accurately
represent the provider's financial ability to fulfill its continuing care contract obligations.

(f) A schedule of the average monthly care fees charged to residents for each type of
residential living unit for each of the five years preceding execution of the continuing
care contract shall be attached to every continuing care contract. The provider shall
update this schedule annually at the end of each fiscal year. If the continuing care
retirement community has not been in existence for five years, the information shall be
provided for each of the years the continuing care retirement community has been in
existence.

(g) If any continuing care contract provides for a health insurance policy for the benefit
of the resident, the provider shall attach to the continuing care contract a binder
complying with Sections 382 and 382.5 of the Insurance Code.

(h) The provider shall attach to every continuing care contract a completed form in
duplicate, captioned "Notice of Cancellation.” The notice shall be easily detachable,
and shall contain, in at least 10-point boldface type, the following statement:
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"NOTICE OF CANCELLATION" (date)

Your first date of occupancy under this contract is:

"You may cancel this transaction, without any penalty within 90 calendar days from
the above date.

If you cancel, any property transferred, any payments made by you under the contract,
and any negotiable instrument executed by you will be returned within 14 calendar days
after making possession of the living unit available to the provider. Any security interest
arising out of the transaction will be canceled.

If you cancel, you are obligated to pay a reasonable processing fee to cover costs and
to pay for the reasonable value of the services received by you from the provider up to
the date you canceled or made available to the provider the possession of any living
unit delivered to you under this contract, whichever is later.

If you cancel, you must return possession of any living unit delivered to you under this
contract to the provider in substantially the same condition as when you took
possession.

Possession of the living unit must be made available to the provider within 20 calendar
days of your notice of cancellation. If you fail to make the possession of any living unit
available to the provider, then you remain liable for performance of all obligations under
the contract.

To cancel this transaction, mail or deliver a signed and dated copy of this cancellation
notice, or any other written notice, or send a telegram

to
(Name of provider)
at
(Address of provider's place of business)
not later than midnight of (date).

| hereby cancel this transaction

(Resident or Transferor's signature)”

1788.2. Cancellation.

(a) A continuing care contract may be canceled without cause by written notice from
either party within 90 days from the date of the resident's initial occupancy.

(b) For all continuing care contracts, death of the resident before or during the
cancellation period shall constitute a cancellation of the continuing care contract under
subdivision (a), unless the continuing care contract includes specific provisions
otherwise.

(c) The cancellation period and the associated refund obligations shall apply as
follows:

(1) To all executed continuing care contracts regarding a unit in a continuing care
retirement community that is not an equity continuing care retirement community.
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(2) To continuing care contracts executed in conjunction with a purchase of an equity
interest from a provider but not to continuing care contracts executed in conjunction with
sales of an equity interest by one resident to another.

(d) The following fees may be charged before or during the 90-day cancellation
period:

(1) If possession of the living unit in a continuing care retirement community that is not
an equity continuing care retirement community is returned to the provider in
substantially the same condition as when received, the resident's only obligations shall
be to pay a reasonable fee to cover costs and to pay the reasonable value of services
rendered pursuant to the canceled continuing care contract.

(2) Equity project providers may impose a resale fee on sellers. For contracts entered
into after January 1, 1996, upon the cancellation of a continuing care contract executed
in conjunction with the purchase of an equity interest from the provider, the provider
may charge a resale fee not to exceed the excess of the gross resale price of the equity
interest over the purchase price paid by the resident or on behalf of the resident for the
interest.

(e) No resale fee shall exceed the sum of 10 percent of either the original or resale
price of the equity interest and 100 percent of the excess if any, of the gross resale
price of the equity interest over the purchase price paid by the resident or on behalf of
the resident for the interest if either of the following applies:

(1) The continuing care contract involved the purchase of an equity interest from the
provider and is terminated after the cancellation period.

(2) The continuing care contract involved the purchase of an equity interest from
another resident and is terminated at any time.

(f) For purposes of this section, "gross resale price" means the resale price before any
deductions for resale fees, transfer taxes, real estate commissions, periodic fees, late
charges, interest, escrow fees, or any other fees incidental to the sale of real property.

(g) This section may not be construed to limit the provider's ability to withhold
delinquent periodic fees, late charges, accrued interest, or assessments from the sale
proceeds, as provided by the continuing care contract or the real estate documents
governing the equity continuing care retirement community.

1788.4. Refunds.

(a) During the cancellation period, the provider shall pay all refunds owed to a resident
within 14 calendar days after a resident makes possession of the living unit available to
the provider.

(b) After the cancellation period, any refunds due to a resident under a continuing care
contract shall be paid within 14 calendar days after a resident makes possession of the
living unit available to the provider or 90 calendar days after death or receipt of notice of
termination, whichever is later.

(c) In nonequity projects, if the continuing care contract is canceled by either party
during the cancellation period or terminated by the provider after the cancellation period,
the resident shall be refunded the difference between the total amount of entrance,
monthly, and optional fees paid and the amount used for care of the resident.
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(d) If a resident has paid additional amounts for upgrades, special features, or
modifications to the living unit and the provider terminates the resident's continuing care
contract, the provider shall amortize those additional amounts at the same rate as the
entrance fee and shall refund the unamortized balance to the resident.

(e) A lump-sum payment to a resident after termination of a continuing care contract
that is conditioned upon resale of a unit shall not be considered to be a refund and may
not be characterized or advertised as a refund. The lump sum payment shall be paid to
the resident within 14 calendar days after resale of the unit.
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Article 6. Reporting and Reserve Requirements

1789. Notice of Proposed Changes.

(&) A provider shall notify the department and obtain its approval before making any
changes to any of the following: its name; its business structure or form of doing
business; the overall management of its continuing care retirement community; or the
terms of its financing.

(b) The provider shall give written notice of proposed changes to the department at
least 60 calendar days in advance of making the changes described in this section.

(c) This notice requirement does not apply to routine facility staff changes.

(d) Within 10 calendar days of submitting notification to the department of any
proposed changes under subdivision (a), the provider shall notify the resident
association of the proposed changes in the manner required by subdivision (e) of
Section 1779.

1789.1. Disclosure Statements.

(a) Before executing a deposit agreement or continuing care agreement, or receiving
any payment from a depositor or prospective resident, a provider shall deliver to the
other parties in the deposit or continuing care agreement a disclosure statement in the
form prescribed by the department.

(b) The department shall issue a disclosure statement form that shall generally require
disclosure, at a minimum, of the following information:

(1) General information regarding the provider and the continuing care retirement
community, including at a minimum all of the following:

(A) The continuing care retirement community's name, address, and telephone
number.

(B) The type of ownership, names of the continuing care retirement community's
owner and operator, the names of any affiliated facilities, and any direct religious
affiliation.

(C) Whether accredited and by what organization.

(D) The year the continuing care retirement community opened and the distance to
the nearest shopping center and hospital.

(E) Whether the continuing care retirement community offers life care contracts or
continuing care contracts, and whether the continuing care retirement community is
single story or multistory.

(F) The number of the continuing care retirement community's studio units, one
bedroom units, two bedroom units, cottages or houses, assisted living beds, and skilled
nursing beds.

(G) The continuing care retirement community's percentage occupancy at the
provider's most recent fiscal year end.

(H) The form of contracts offered, the range of entrance fees, the percentages of a
resident's entrance fees that may be refunded, and the health care benefits included in
contract.

() Any age and insurance requirements for admission.
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(J) A listing of common area amenities and other services included with the monthly
service fee, and a listing of those amenities and services that are available for an
additional charge.

(K) The number of meals each day included in the monthly service fee, the number of
meals available for an extra charge, the frequency of housekeeping services, and
additional cost, if any, for housekeeping services.

(2) Income from operations during the most recent five years for which audited
financial statements have been completed, including all of the following:

(A) Operating income (excluding amortization of entrance fee income).

(B) Operating expense (excluding depreciation, amortization, and interest).

(C) Netincome from operations.

(D) Interest expense.

(E) Unrestricted contributions.

(F) Nonoperating income or expense, excluding extraordinary items.

(G) Netincome or loss before entrance fees.

(H) Net cash-flow from entrance fees, that is the total deposits less refunds.

(3) The name of the lender, outstanding balance, interest rate, date of origination,
date of maturity, and amortization period for all secured debt.

(4) Financial ratios for each of the three most recent years for which audited financial
statements have been prepared, including all of the following: debt-to-asset ratio,
operating ratio, debt service coverage ratio, and days cash-on-hand. The formulas for
each ratio shall be determined by the department after consultation with the Continuing
Care Advisory Committee.

(5) The average monthly service fees charged during the most recent five years, and
the percentage changes in the average from year to year, for each of the following:
studio units, one bedroom units, two bedroom units, cottages and houses, assisted
living units, and skilled nursing units.

(6) Comments from the provider explaining any of the information included in the
disclosure form.

(c) Each provider shall update its disclosure statement at least annually when it
completes its annual audited financial statements. Each provider shall file its updated
version of the disclosure statement with the department not later than the final filing date
for its annual report.

(d) The form prescribed by the department under this section shall be used by
providers to comply with the requirements of this section.

1789.2. Increases to Encumbrances on Property or Revenues.

(a) A provider shall provide the department with written notice at least 90 calendar
days prior to closing any transaction that results in an encumbrance or lien on a
continuing care retirement community property or its revenues.

(b) The written notice required by this section shall include all of the following:

(1) A description of the terms and amount of the proposed transaction.

(2) An analysis of the sources of funds for repayment of principal and interest.

(3) An analysis of the impact of the proposed transaction on monthly care fees.
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(4) An analysis of the impact that the proposed encumbrance would have on assets
available for liquid reserves required by Section 1792, and refund reserves required by
Section 1792.6.

(c) Within seven calendar days of receipt of notice of proposed changes, the
department shall acknowledge receipt of the notice in writing.

(d) Within 30 calendar days following its receipt of the notice, the department shall
inform the provider in writing whether additional materials are required to evaluate the
transaction.

(e) Within 90 calendar days following its receipt of additional materials, the
department shall inform the provider of its approval or denial of the proposed
transaction.

(f) Providers shall not execute the proposed financial transaction for which notice has
been given pursuant to subdivision (a) without the department's written authorization
unless either the 30-day response period or the 90 calendar day period for the
department's review of the provider's request has expired without any response by the
department.

(g) If the department determines that the proposed financial transaction will materially
increase monthly care fees or impair the provider's ability to maintain required reserves,
the department may:

(1) Refuse to approve the transaction.

(2) Record a notice of lien on the provider's property pursuant to Section 1793.15 after
notifying the provider and giving the provider an opportunity to withdraw the planned
transaction.

(3) Take both actions and any other action that it determines is necessary to protect
the best interests of the residents.

(h) Within 10 calendar days of submitting notification to the department of any
proposed encumbrance to the community property, the provider shall notify the resident
governing body or association of the proposed encumbrance in the manner required by
subdivision (e) of Section 1779.

1789.4. Sale or Transfer of Continuing Care Retirement Community.

(a) A provider for a continuing care retirement community shall obtain approval from
the department before consummating any sale or transfer of the continuing care
retirement community or any interest in that community, other than sale of an equity
interest in a unit to a resident or other transferor.

(b) The provider shall provide written notice to the department at least 120 calendar
days prior to consummating the proposed transaction.

(c) The notice required by this section shall include all of the following:

(1) The identity of the purchaser.

(2) A description of the terms of the transfer or sale, including the sales price.

(3) A plan for ensuring performance of the existing continuing care contract
obligations.

(d) The provider shall give written notice to all continuing care contract residents and
depositors 120 calendar days prior to the sale or transfer. The notice shall do all of the
following:
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(1) Describe the parties.

(2) Describe the proposed sale or transfer.

(3) Describe the arrangements for fulfilling continuing care contract obligations.

(4) Describe options available to any depositor or resident who does not wish to have
his or her contract assumed by a new provider.

(5) Include an acknowledgment of receipt of the notice to be signed by the resident.

(e) Unless a new provider assumes all of the continuing care obligations of the selling
provider at the close of the sale or transfer, the selling provider shall set up a trust fund
or secure a performance bond to ensure the fulfillment of all its continuing care contract
obligations.

(f) The purchaser shall make applications for, and obtain, the appropriate licenses and
a certificate of authority before executing any continuing care contracts or assuming the
selling provider's continuing care contract obligations.

1789.6. Notice of Statutory Limitation on Transfer.

A provider shall record with the county recorder a "Notice of Statutory Limitation on
Transfer" for each community as required by subdivision (aa) of Section 1779.4 and
Section 1786.

1789.8. Fidelity Bonds for Employees.

Each provider shall obtain and maintain in effect insurance or a fidelity bond for each
agent or employee, who, in the course of his or her agency or employment, has access
to any substantial amount of funds. This requirement is separate from the bonding
requirements of residential care facility for the elderly regulations.

1790. Annual Reports.

(a) Each provider, that has obtained a provisional or final certificate of authority, and
each provider that possesses an inactive certificate of authority, shall submit an annual
report of its financial condition. The report shall consist of audited financial statements
and required reserve calculations, with accompanying certified public accountants'
opinions thereon, Continuing Care Provider Fee and Calculation Sheet, resident listings,
evidence of fidelity bond as required by Section 1789.8, and certification that the
continuing care contract in use for new residents has been approved by the department,
all in a format provided by the department, and shall include all of the following
information:

(1) A certification, if applicable, that the entity is maintaining reserves for prepaid
continuing care contracts, statutory reserves, and refund reserves.

(2) Full details on the status of reserves and on per capita costs of operation for each
continuing care retirement community operated.

(3) Full details on any increase in monthly care fees, the basis for determining the
increase, and the data used to calculate the increase.

(4) The required reserve calculation schedules shall be accompanied by the auditor's
opinion as to compliance with applicable statutes.

(5) Any other information as the department may require.
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(b) Each provider shall file the annual report with the department within four months
after the provider's fiscal year end. If the complete annual report is not received by the
due date, a one thousand dollar ($1,000) late fee shall accompany submission of the
reports. If the reports are more than 30 days past due, an additional fee of thirty-three
dollars ($33) for each day over the first 30 days shall accompany submission of the
report. The department may, at its discretion, waive the late fee for good cause.

(c) The annual report and any amendments thereto shall be signed and certified by
the chief executive officer of the provider, stating that, to the best of his or her
knowledge and belief, the items are correct.

(d) A copy of the most recent annual audited financial statement shall be transmitted
by the provider to each transferor requesting the statement.

(e) A provider shall amend its annual report on file with the department at any time,
without the payment of any additional fee, if an amendment is necessary to prevent the
report from containing a material misstatement of fact or omitting a material fact.

(f) If a provider is no longer entering into continuing care contracts, and currently is
caring for 10 or fewer continuing care residents, the provider may request permission
from the department, in lieu of filing the annual report, to establish a trust fund or to
secure a performance bond to ensure fulfillment of continuing care contract obligations.
The request shall be made each year within 30 days after the provider's fiscal year end.
The request shall include the amount of the trust fund or performance bond determined
by calculating the projected life costs, less the projected life revenue, for the remaining
continuing care residents in the year the provider requests the waiver. If the department
approves the request, the following shall be submitted to the department annually:

(1) Evidence of trust fund or performance bond and its amount.

(2) A list of continuing care contract residents. If the number of continuing care
residents exceeds 10 at any time, the provider shall comply with the requirements of
this section.

(3) A provider fee as required by subdivision (c) of Section 1791.

(g) If the department determines a provider's annual audited report needs further
analysis and investigation, as a result of incomplete and inaccurate financial
statements, significant financial deficiencies, development of work out plans to stabilize
financial solvency, or for any other reason, the provider shall reimburse the department
for reasonable actual costs incurred by the department or its representative. The
reimbursed funds shall be deposited in the Continuing Care Contract Provider Fee
Fund.

1791. Annual Provider Fees.

(@) An annual fee shall be required of each provider which has obtained a provisional
or final certificate of authority.

(b) Each annual report submitted pursuant to Section 1790 shall be accompanied by
a payment to the Continuing Care Provider Fee Fund in the amount of one-tenth of
1 percent of the portion of total operating expenses, excluding debt service and
depreciation from audited financial statements, which has been allocated to continuing
care contract residents. The allocation shall be based on the ratio of the mean number
of total residents.
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(c) If a provider is granted an exemption from filing annual reports to the department
pursuant to subdivision (f) of Section 1790, the minimum annual provider fee shall be
two hundred fifty dollars ($250). This fee shall be submitted after the end of the
provider's fiscal year with proof of trust fund or performance bond as required by
subdivision (f) of Section 1790.

1792. Liguid Reserve Requirement; Amount.

(a) A provider shall maintain at all times qualifying assets as a liquid reserve in an
amount that equals or exceeds the sum of the following:

(1) The amount the provider is required to hold as a debt service reserve under
Section 1792.3.

(2) The amount the provider must hold as an operating expense reserve under
Section 1792.4.

(b) The liquid reserve requirement described in this section is satisfied when a
provider holds qualifying assets in the amount required. Except as may be required
under subdivision (d), a provider is not required to set aside, deposit into an escrow, or
otherwise restrict the assets it holds as its liquid reserve.

(c) A provider shall not allow the amount it holds as its liquid reserve to fall below the
amount required by this section. In the event the amount of a provider's liquid reserve is
insufficient, the provider shall prudently eliminate the deficiency by increasing its assets
qualifying under Section 1792.2.

(d) The department may increase the amount a provider is required to hold as its
liquid reserve or require that a provider immediately place its liquid reserve into an
escrow account meeting the requirements of Section 1781 if the department has reason
to believe the provider is any of the following:

(1) Insolvent.

(2) In imminent danger of becoming insolvent.

(3) In afinancially unsound or unsafe condition.

(4) In a condition such that it may otherwise be unable to fully perform its obligations
pursuant to continuing care contracts.

1792.1. Special Rules.

(a) For providers that have voluntarily and permanently discontinued entering into
continuing care contracts, the department may allow a reduced liquid reserve amount if
the department finds that the reduction is consistent with the financial protections
imposed by this article. The reduced liquid reserve amount shall be based upon the
percentage of residents at the continuing care retirement community who have
continuing care contracts.

(b) For providers holding a certificate of authority as of January 1, 2001, the liquid
reserve requirement described in Section 1792 shall be phased in over the 24-month
period following January 1, 2001. A provider holding a certificate of authority shall
comply with the liquid reserve requirements if all of the following apply:

(1) During the first 12 months following January 1, 2001, the provider holds as its
liquid reserve, qualifying assets that equal or exceed 25 percent of the provider's debt
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reserve obligation; plus qualifying assets that equal or exceed 25 percent of the
provider's operating expense reserve obligation.

(2) During the 13" through 24™ months following January 1, 2001, the provider holds
as its liquid reserve, qualifying assets that equal or exceed 50 percent of the provider's
debt reserve obligation; plus qualifying assets that equal or exceed 50 percent of the
provider's operating expense reserve obligation.

(3) After the 24 months following January 1, 2001, the provider holds as its liquid
reserve qualifying assets in the amount required by Section 1792.

(c) Providers who are unable to satisfy the debt service reserve or operating expense
reserve requirements during the 24-month period described in subdivision (b) may apply
to the department for an extension of the time to comply with those reserve
requirements. The department shall grant a one-year extension request to a provider
upon its showing that an extension is necessary and consistent with protecting the
financial soundness of the provider.

1792.2. Qualifying Assets.

(a) A provider shall satisfy its liquid reserve obligation with qualifying assets.
Qualifying assets are:

(1) Cash.

(2) Cash equivalents as defined in paragraph (4) of subdivision (c) of Section 1771.

(3) Investment securities, as defined in paragraph (2) of subdivision (i) of
Section 1771.

(4) Equity securities, including mutual funds, as defined in paragraph (7) of
subdivision (e) of Section 1771.

(5) Lines of credit and letters of credit that meet the requirements of this paragraph.
The line of credit or letter of credit shall be issued by a state or federally chartered
financial institution approved by the department or whose long-term debt is rated in the
top three long-term debt rating categories by either Moody's Investors Service, Standard
and Poor's Corporation, or a recognized securities rating agency acceptable to the
department. The line of credit or letter of credit shall obligate the financial institution to
furnish credit to the provider.

(A) The terms of the line of credit or letter of credit shall at a minimum provide both of
the following:

() The department's approval shall be obtained by the provider and communicated in
writing to the financial institution before any modification.

(i) The financial institution shall fund the line of credit or letter of credit and pay the
proceeds to the provider no later than four business days following written instructions
from the department that, in the sole judgment of the department, funding of the
provider's minimum liquid reserve is required.

(B) The provider shall provide written notice to the department at least 14 days before
the expiration of the line of credit or letter of credit if the term has not been extended or
renewed by that time. The notice shall describe the qualifying assets the provider will
use to satisfy the liquid reserve requirement when the line of credit or letter of credit
expires.
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(C) A provider may satisfy all or a portion of its liquid reserve requirement with the
available and unused portion of a qualifying line of credit or letter of credit.

(6) For purposes of satisfying all or a portion of a provider's debt service reserve
requirement described in Section 1792.3, restricted assets that are segregated or held
in a separate account or escrow as a debt service reserve under the terms of the
provider's long-term debt instruments are qualifying assets, subject to all of the following
conditions:

(A) The assets are restricted by the debt instrument so that they may be used only to
pay principal, interest, and credit enhancement premiums.

(B) The provider furnishes to the department a copy of the agreement under which the
restricted assets are held and certifies that it is a correct and complete copy. The
provider, escrow holder, or other entity holding the assets must agree to provide to the
department any information the department may request concerning the debt service
reserve it holds.

(C) The market value, or guaranteed value, if applicable, of the restricted assets, up to
the amount the provider must hold as a debt reserve under Section 1792.3, will be
included as part of the provider's liquid reserve.

(D) The restricted assets described in this paragraph will not reduce or count towards
the amount the provider must hold in its liquid reserve for operating expenses.

(7) For purposes of satisfying all or a portion of a provider's operating expense
reserve requirement described in Section 1792.4, restricted assets that are segregated
or held in a separate account or escrow as a reserve for operating expenses, are
qualifying assets subject to all of the following conditions:

(A) The governing instrument restricts the assets so that they may be used only to pay
operating costs when operating funds are insufficient.

(B) The provider furnishes to the department a copy of the agreement under which the
assets are held, certified by the provider to be a correct and complete copy. The
provider, escrow holder, or other entity holding the assets shall agree to provide to the
department any information the department may request concerning the account.

(C) The market value, or the guaranteed value, if applicable, of the restricted assets,
up to the amount the provider is required to hold as an operating expense reserve under
Section 1792.4, will be included as part of the provider's liquid reserve.

(D) The restricted assets described in this paragraph shall not reduce or count
towards the amount the provider is required to hold in its liquid reserve for long-term
debt.

(b) Except as otherwise provided in this subdivision, the assets held by the provider
as its liquid reserve may not be subject to any liens, charges, judgments, garnishments,
or creditors' claims and may not be hypothecated, pledged as collateral, or otherwise
encumbered in any manner. A provider may encumber assets held in its liquid reserve
as part of a general security pledge of assets or similar collateralization that is part of
the provider's long-term capital debt covenants and is included in the provider's long-
term debt indenture or similar instrument.
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1792.3. Debt Service Reserve; Amount.

(a) Each provider shall include in its liquid reserve a reserve for its long-term debt
obligations in an amount equal to the sum of all of the following:

(1) All regular principal and interest payments, as well as credit enhancement
premiums, paid by the provider during the immediately preceding fiscal year on account
of any fully amortizing long-term debt owed by the provider. If a provider has incurred
new long-term debt during the immediately preceding fiscal year, the amount required
by this paragraph for that debt is 12 times the provider's most recent monthly payment
on the debt.

(2) Facility rental or leasehold payments, and any related payments such as lease
insurance, paid by the provider during the immediately preceding fiscal year.

(3) All payments paid by the provider during the immediately preceding fiscal year on
account of any debt that provides for a balloon payment. If the balloon payment debt
was incurred within the immediately preceding fiscal year, the amount required by this
paragraph for that debt is 12 times the provider's most recent monthly payment on the
debt made during the fiscal year.

(b) If any balloon payment debt matures within the next 24 months, the provider shall
submit with its annual report a plan for refinancing the debt or repaying the debt with
existing assets.

(c) When principal and interest payments on long-term debt are paid to a trust whose
beneficial interests are held by the residents, the department may waive all or any
portion of the debt service reserve required by this section. The department shall not
waive any debt service reserve requirement unless the department finds that the waiver
is consistent with the financial protections imposed by this chapter.

1792.4. Operating Expense Reserve Amount.

(a) Each provider shall include in its liquid reserve a reserve for its operating
expenses in an amount that equals or exceeds 45 days' net operating expenses. For
purposes of this section:

(1) Forty-five days net operating expenses shall be calculated by dividing the
provider's operating expenses during the immediately preceding fiscal year by 365, and
multiplying that quotient by 45.

(2) "Net operating expenses" includes all expenses except the following:

(A) The interest and credit enhancement expenses factored into the provider's
calculation of its long-term debt reserve obligation described in Section 1792.3.

(B) Depreciation or amortization expenses.

(C) An amount equal to the reimbursement paid to the provider during the past
12 months for services to residents other than residents holding continuing care
contracts.

(D) Extraordinary expenses that the department determines may be excluded by the
provider. A provider shall apply in writing for a determination by the department and
shall provide supporting documentation prepared in accordance with generally accepted
accounting principles.

(b) A provider that has been in operation for less than 12 months shall calculate its net
operating expenses by using its actual expenses for the months it has operated and, for
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the remaining months, the projected net operating expense amounts it submitted to the
department as part of its application for a certificate of authority.

1792.5. Reporting; Certification of Compliance.

(a) The provider shall compute its liquid reserve requirement as of the end of the
provider's most recent fiscal year end based on its audited financial statements for that
period and, at the time it files its annual report, shall file a form acceptable to the
department certifying all of the following:

(1) The amount the provider is required to hold as a liquid reserve, including the
amounts required for the debt service reserve and the operating expense reserve.

(2) The qualifying assets, and their respective values, the provider has designated for
its debt service reserve and for its operating expense reserve.

(3) The amount of any deficiency or surplus for the provider's debt service reserve and
the provider's operating expense reserve.

(b) The provider shall also complete the same form and file it with the department
within 45 days following the conclusion of each quarter during the provider's fiscal year.
For each quarterly report, the amount the provider is required to designate for its debt
reserve and operating expense reserve shall be based on the provider's audited
financial statements for its most recently completed fiscal year.

(c) For the purpose of calculating the amount held by the provider to satisfy its liquid
reserve requirement, all qualifying assets used to satisfy the liquid reserve requirement
shall be valued at their fair market value as of the end of the provider's most recent
quarter. Restricted assets that have guaranteed values and are designated as
qualifying assets under paragraph (6) or (7) of subdivision (a) of Section 1792.2 may be
valued at their guaranteed values.

1792.6. Refund Reserve; Escrow Required; Amount.

(a) Any provider offering a refundable contract, or other entity assuming responsibility
for refundable contracts, shall maintain a refund reserve in trust for the residents. The
amount of the refund reserve shall be revised annually by the provider and the provider
shall submit its calculation of the refund reserve amount to the department in
conjunction with the annual report required by Section 1790. This reserve shall
accumulate interest and earnings and shall be invested in any of the following:

(1) Qualifying assets as defined in Section 1792.2.

(2) Real estate, subject to all of the following conditions:

(A) To the extent approved by the department, the trust account may invest up to
70 percent of the refund reserves in real estate that is both used to provide care and
housing for the holders of the refundable continuing care contracts and is located on the
same campus where these continuing care contract holders reside.

(B) Investments in real estate shall be limited to 50 percent of the providers' net equity
in the real estate. The net equity shall be the book value, assessed value, or current
appraised value within 12 months prior to the end of the fiscal year, less any
depreciation, and encumbrances, all according to audited financial statements
acceptable to the department.
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(b) Each refund reserve trust shall be established at an institution qualified to be an
escrow agent. The escrow agreement between the provider and the institution shall be
in writing and include the terms and conditions described in this section. The escrow
agreement shall be submitted to and approved by the department before it becomes
effective.

(c) The amount to be held in the reserve shall be the total of the amounts calculated
with respect to each individual resident holding a refundable contract as follows:

(1) Determine the age in years and the portion of the entry fee for the resident
refundable for the seventh year of residency and thereafter.

(2) Determine life expectancy of that individual based on all of the following rules:

(A) The following life expectancy table shall be used in connection with all continuing
care contracts:

Age Females Males Age Females Males
55 26.323 23.635 83 7.952 6.269
56 25.526 22.863 84 7.438 5.854
57 24.740 22.101 85 6.956 5.475
58 23.964 21.350 86 6.494 5.124
59 23.199 20.609 87 6.054 4.806
60 22.446 19.880 88 5.613 4.513
61 21.703 19.163 89 5.200 4.236
62 20.972 18.457 90 4.838 3.957
63 20.253 17.764 91 4.501 3.670
64 19.545 17.083 92 4.175 3.388
65 18.849 16.414 93 3.862 3.129
66 18.165 15.759 94 3.579 2.903
67 17.493 15.116 95 3.329 2.705
68 16.832 14.486 96 3.109 2.533
69 16.182 13.869 97 2.914 2.384
70 15.553 13.268 98 2.741 2.254
71 14.965 12.676 99 2.584 2.137
72 14.367 12.073 100 2.433 2.026
73 13.761 11.445 101 2.289 1.919
74 13.189 10.830 102 2.152 1.818
75 12.607 10.243 103 2.022 1.723
76 12.011 9.673 104 1.899 1.637
77 11.394 9.139 105 1.784 1.563
78 10.779 8.641 106 1.679 1.510
79 10.184 8.159 107 1.588 1.500
80 9.620 7.672 108 1.522 1.500
81 9.060 7.188 109 1.500 1.500
82 8.501 6.719 110 1.500 1.500
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(B) If there is a couple, the life expectancy for the person with the longer life
expectancy shall be used.

(C) The life expectancy table set forth in this paragraph shall be used until expressly
provided to the contrary through the amendment of this section.

(D) For residents over 110 years of age, 1.500 years shall be used in computing life
expectancy.

(E) If a continuing care retirement community has contracted with a resident under
55 years of age, the continuing care retirement community shall provide the department
with the methodology used to determine that resident's life expectancy.

(3) For that resident, use an interest rate of 6 percent or lower to determine from
compound interest tables the factor that, when multiplied by one dollar ($1), represents
the amount, at the time the computation is made, that will grow at the assumed
compound interest rate to one dollar ($1) at the end of the period of the life expectancy
of the resident.

(4) Multiply the refundable portion of the resident's entry fee amount by the factor
obtained in paragraph (3) to determine the amount of reserve required to be maintained.

(5) The sum of these amounts with respect to each resident shall constitute the
reserve for refundable contracts.

(6) The reserve for refundable contracts shall be revised annually as provided for in
subdivision (a), using the interest rate, refund obligation amount, and individual life
expectancies current at that time.

(d) Withdrawals may be made from the trust to pay refunds when due under the terms
of the refundable entrance fee contracts and when the balance in the trust exceeds the
required refund reserve amount determined in accordance with subdivision (c).

(e) Deposits shall be made to the trust with respect to new residents when the
entrance fee is received and in the amount determined with respect to that resident in
accordance with subdivision (c).

(f) Additional deposits shall be made to the trust fund within 30 days of any annual
reporting date on which the trust fund balance falls below the required reserve in
accordance with subdivision (c) and the deposits shall be in an amount sufficient to
bring the trust balance into compliance with this section.

(g) Providers who have used a method previously allowed by statute to satisfy their
refund reserve requirement may continue to use that method.
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Article 6.5. Actuarial Study Requirement

1792.11. Actuarial Study.

The Legislature finds and declares all of the following:

(a) In continuing care contracts, providers offer a wide variety of living
accommodations and care programs for an indefinite or extended number of years in
exchange for substantial payments by residents over the term of the contract.

(b) The annual reporting and reserve requirements for continuing care providers
should address a provider's long-term solvency. The past statutes establishing reserve
requirements did not satisfactorily address this issue.

(c) One method for comprehensively assessing a continuing care provider's long-term
solvency, that may have significant potential benefits for residents, providers, and the
department, is an actuarial study performed in compliance with Actuarial Standards of
Practice Number 3 as adopted by the Actuarial Standards Board.

(d) The continuing care statutes should, during a test period sufficient to apply the
actuarial study requirement to all appropriate providers, require those providers to
obtain and file with the department an actuarial study.

(e) Fundamental to the effectiveness of actuarial studies are the assumptions used to
project costs and revenues, as well as the breadth of the data base from which many of
the assumptions are derived. For this and other reasons, neither the issues that will
arise during the department's management of the actuarial study requirement nor the
immediate impact of the actuarial study requirement on the continuing care industry can
be fully anticipated.

() In the context of the foregoing, it is in the public's interest that:

(1) The statutes applicable to continuing care retirement communities require all
providers, with certain exceptions, to conduct a one-time comprehensive assessment of
their long-term solvency and to report that assessment to the department.

(2) The statutes applicable to continuing care retirement communities implement a
four-year trial program that requires specified continuing care providers, and applicants
for a certificate of authority, to conduct an actuarial study.

(3) The stability and longevity of the continuing care industry not be threatened by the
four-year test program or dissemination by the department of any provider's actuarial
study within four years of the filing date for the actuarial study.

(4) During a four-year trial period, the department, as well as provider and resident
representatives, assess the effectiveness of using actuarial studies to analyze the long-
term financial viability of the providers in California.

1792.12. Trial Program.

(a) The department shall implement in conformance with this article a four-year trial
program for examining, and reporting on, the long-term solvency of specified continuing
care providers.

(b) Under the program, the department shall require providers to obtain an actuarial
study conducted in compliance with the Actuarial Standards of Practice Number 3 and
then to file their actuarial study with the department.

68



Caseb5:14-cv-00750-EJD Document32-1 Filed04/07/14 Page70 of 91

(c) Itis the intent of the Legislature that the four-year trial program shall do both of the
following:

(1) Allow the department to consider the effectiveness and role of actuarial studies in
the department's discharge of its obligation to assess each provider's financial
soundness.

(2) Allow providers, the department, and resident representatives to evaluate the
actuarial study requirement, including the reliability of actuarial studies and their value if
statutorily included in the regimen of continuing care providers' financial reporting and
disclosure obligations.

(d) The department shall, during the four-year period following the filing due date for a
provider's actuarial study required under this article, maintain the confidentiality of the
actuarial study.

(e) The department's responsibility to manage the four-year trial program and review
the providers' actuarial studies under this article represents a significant burden on its
resources dedicated to its oversight of the continuing care industry. The department is
specifically authorized to use third-party professional consultants as necessary to
properly discharge its responsibilities under this article and to also allocate resources
from the Continuing Care Provider Fee Fund as necessary to retain within the
department the level of expertise required by the program.

(f) During the four-year trial program, the five-hundred-thousand-dollar ($500,000)
ceiling on the projected annual balance for the Continuing Care Provider Fee Fund
specified in Section 1778 shall be increased to seven hundred fifty thousand dollars
($750,000).

1792.13. Review and Assessment of the Actuarial Study Requirement.

(a) During the four-year trial period, the department shall continually assess the
effectiveness of using actuarial studies to analyze the long-term financial position of the
providers in California.

(b) On January 1, 2003, the department shall form a nine-member panel after
consultation with the prominent residents' associations, the prominent providers'
associations, and the Continuing Care Advisory Committee. The department shall
appoint to the panel three resident representatives, three provider representatives, and
three representatives of the department. The panel shall determine the value of the
actuarial study requirement in terms of all of the following:

(1) Its effectiveness as a method for assessing a provider's long-term solvency.

(2) Its usefulness to the department in the discharge of its statutory oversight
responsibilities regarding providers' financial soundness.

(3) Its usefulness to providers as a management tool.

(4) Its effectiveness as a method for disclosing financial information regarding
providers to residents and potential residents of continuing care retirement
communities.

(c) The expenses incurred by the panel's members shall be charged to the Continuing
Care Provider Fee Fund in the same manner and to the same extent as the expenses

~~ |talics indicate corrections
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incurred by the members of the Continuing Care Advisory Committee are charged to the
Continuing Care Provider Fee Fund under this chapter.

(d) The panel shall issue a report to the department before February 13, 2004. The
report shall include the panel's findings and any statutory changes it proposes to
implement its findings. The report shall specifically address whether the actuarial study
requirement should continue as law, and if so, it shall also reexamine how best to
classify providers for purposes of the actuarial study requirement and recommend the
appropriate interval between the actuarial studies required for each type of provider. If
the panel advises against continuing the actuarial study requirement, the panel:

(1) May recommend an alternative process, or ratify existing processes for evaluating
and reporting a provider's long-term solvency.

(2) Shall reexamine the adequacy of the reserve requirements stated in Article 6
(commencing with Section 1789) and make any recommendations it deems appropriate.

(3) Shall reexamine the disclosure obligations of providers in regard to their long-term
solvency and make any recommendations it deems appropriate.

(e) The department shall submit recommendations to the Legislature as necessary to
implement the recommendations of the panel through the enactment of legislation that
would be effective on or before January 1, 2005.

1792.14. Definitions.

(a) For purposes of this article, "actuarial study" means an analysis that addresses the
current actuarial financial condition of a provider that is performed by an actuary in
accordance with accepted actuarial principles and the standards of practice adopted by
the Actuarial Standards Board. An actuarial study shall include all of the following:

(1) An actuarial report.

(2) A statement of actuarial opinion.

(3) An actuarial balance sheet.

(4) A cohort pricing analysis.

(5) A cash-flow projection.

(6) A description of the actuarial methodology, formulae, and assumptions.

(b) "Actuary" means a member in good standing of the American Academy of
Actuaries who is qualified to sign a statement of actuarial opinion.

1792.15. Actuarial Study Reguirements for Applicants.

(a) An actuarial study, prepared or reviewed by an actuary, shall be submitted to the
department by every applicant proposing a new continuing care retirement community
except those applicants that, as of January 1, 2001, have fully satisfied the
requirements of Section 1780 for issuance of a permit to accept deposits related to the
proposed project. The actuarial study shall demonstrate that the proposed continuing
care retirement community's financial position is in satisfactory actuarial balance and
shall include all of the following:

(1) An actuarial balance sheet that demonstrates that, for a hypothetical cohort of new
residents at the proposed continuing care retirement community, the sum of the
entrance fees to be paid at occupancy plus the actuarial present value at occupancy of
those residents' periodic fees equals the actuarial present value at occupancy of the
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costs of performing all obligations to those residents under their continuing care
contracts, plus appropriate provision for surplus.

(2) Supporting detailed documentation for the actuarial balance sheet, including all of
the following:

(A) A projection of future population flows, for the first 20 years, using appropriate
mortality, morbidity, withdrawal, and other demographic assumptions.

(B) A projection of future health care needs and corresponding costs by level of care,
for the first 20 years, using appropriate inflation factors, mortality, morbidity, withdrawal,
and other demographic assumptions.

(C) A description of the actuarial data, assumptions, and methods used to create the
projections in the actuarial report.

(3) A pricing analysis that demonstrates that, for a typical cohort of replacement
residents at the continuing care retirement community, the sum of the entrance fees to
be paid at occupancy plus the actuarial present value at occupancy of periodic fees paid
by the residents equals the actuarial present value at occupancy of the costs of
performing all obligations to the residents under their continuing care contracts, with
appropriate provision for surplus.

(4) Cash-flow statements that project positive cash balances for a 20-year period.

(5) The opinion of the actuary that the data and assumptions used are reasonable and
appropriate, the methods employed are consistent with sound actuarial principles and
practices, and provision has been made for all actuarial liabilities and related statement
items.

1792.16. Actuarial Review Required.

(a) Each provider shall submit an actuarial study to the department during the years
specified in Section 1792.18.

(b) All actuarial studies shall be prepared or reviewed by an actuary and shall include
all of the following:

(1) An actuarial balance sheet that demonstrates whether the resources available for
current residents, including the actuarial present value of periodic fees to be paid by the
residents, is greater than or equal to the actuarial present value of the costs of
performing all remaining obligations to those residents under their continuing care
contracts, with appropriate provision for surplus.

(2) Supporting detailed documentation for the actuarial balance sheet, including all of
the following:

(A) A projection of future population flows, for the next 20 years, using appropriate
mortality, morbidity, withdrawal, and other demographic assumptions.

(B) A projection of future health care needs and corresponding costs, for the next
20 years, using appropriate inflation factors, mortality, morbidity, withdrawal, and other
demographic assumptions.

(C) A description of the actuarial data, assumptions, and methods used to create the
projections in the actuarial study.

(3) A pricing analysis that demonstrates whether, for a typical cohort of replacement
residents at the continuing care retirement community, the sum of the entrance fees to
be paid at occupancy plus the actuarial present value at occupancy of periodic fees paid
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by the residents equals the actuarial present value at occupancy of the costs of
performing all remaining obligations to the residents under their continuing care
contracts, with appropriate provision for surplus.

(4) Cash-flow statements that project cash balances with respect to current and future
residents for a period of at least 20 years.

(5) The opinion of the actuary that the data and assumptions used are appropriate,
the methods employed are consistent with sound actuarial principles and practices, and
whether provision has been made for all actuarial liabilities and related statement items.

1792.17. Provider Classification.

(a) For purposes of this section, the term "health care guarantee” means the degree
to which the fees charged by a provider in a continuing care contract for health care,
including assisted living services and skilled nursing care, are less than the fees
charged by the provider on a per diem basis to noncontinuing care contract residents.
The three types of health care guarantees are extensive, limited, and nominal and are
described as follows:

(1) An extensive health care guarantee exists in all life care contracts and prepaid
contracts as well as all other continuing care contracts where a resident either:

(A) Pays the same or nearly the same monthly fee for health care, including
temporary or permanent assisted living services or skilled nursing care, as the resident
was charged while residing in an residential living unit.

(B) Pays a rate for health care, including temporary or permanent assisted living or
skilled nursing care, that, regardless of the duration of his or her health care needs, is
80 percent or less of the per diem rate charged to noncontinuing care contract
residents.

(2) A limited health care guarantee exists in all continuing care contracts where the
health care guarantee is not extensive or nominal.

(3) A nominal health care guarantee exists in all continuing care contracts where the
resident is charged less than the per diem rate charged to noncontinuing care contract
residents for health care for five or fewer days in any 12-month period and otherwise
pays on a per diem basis for all levels of health care.

(b) The department shall classify each provider as a Type | Provider, a Type Il
Provider, or a Type Ill Provider based on the following:

(1) A Type | Provider is a provider that has entered into a continuing care contract that
includes an extensive health care guarantee.

(2) A Type Il Provider is a provider to which both of the following apply:

(A) Has entered into a continuing care contract that includes a limited health care
guarantee.

(B) Has not entered into any continuing care contract that includes an extensive
health care guarantee.

(3) A Type lll Provider is a provider that satisfies either of the following:

~~ |talics indicate corrections
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(A) It has only entered into continuing care contracts that include nominal health care
guarantees.

(B) It does not charge entrance fees or monthly service fees, such as those providers
who accept an assignment of assets and fund the costs of providing care with charitable
contributions.

1792.18. Filing Periods.

(a) A provider shall file its actuarial study within 45 days after the due date for its
annual report. Each provider that operates more than one continuing care retirement
community shall prepare one actuarial study encompassing all its communities and
shall be assigned a single date for filing its actuarial study. All providers shall file
actuarial studies with the department during the years specified as follows:

(1) Each provider classified as a Type | Provider shall file an initial actuarial study
following its annual report filed during the 2001 calendar year. A Type | Provider that
has completed an actuarial study satisfying the requirements of this article during the
2000 calendar year may file that actuarial study with the department in order to satisfy
the provider's obligation under this section.

(2) Each provider classified as a Type Il Provider shall file an initial actuarial study
according to the following schedule:

(A) Six of the providers holding certificates of authority on January 1, 2001, or a lesser
number, at the department's discretion, shall file their actuarial studies following their
annual report filed during the 2001 calendar year.

(B) One-half of the remaining number of providers holding certificates of authority on
January 1, 2001, shall file their actuarial studies following their annual reports filed
during the 2002 calendar year.

(C) The remaining providers holding certificates of authority on January 1, 2001, shall
file their actuarial studies following their annual reports filed during the 2003 calendar
year.

(3) A provider classified as a Type Il Provider shall not be obligated by this article to
file an actuarial study.

(b) As soon as practicable following January 1, 2001, the Continuing Care Advisory
Committee shall select randomly those Type Il Providers that will be required to file their
actuarial studies following their annual reports filed during the 2001, 2002, and 2003
calendar years. A Type Il Provider that has completed an actuarial study satisfying the
requirements of this article during the 2000 calendar year may request that the
department both designate the provider as one of the providers that is required to file an
actuarial study in the 2001 calendar year and that the provider's 2000 calendar year
actuarial study be accepted by the department in satisfaction of the provider's obligation
to file an actuarial study in the 2001 calendar year. A provider shall submit to the
department a copy of its 2000 calendar year actuarial study with its request.

(c) Applicants that have applications pending as of January 1, 2001, shall file an
actuarial study as follows:

(1) Applicants that submitted an actuarial study with their application shall file their
initial actuarial study as a provider during the year they file their first annual report after
the earliest of the following occurs:
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(A) The new continuing care retirement community reaches 85 percent occupancy.

(B) Thirty months following the issuance of a preliminary certificate of authority for the
new continuing care retirement community.

(2) All other applicants shall file their initial actuarial study during the year they file
their first annual report.

(d) A provider shall pay a one thousand dollar ($1,000) late fee if it fails to file its
actuarial study on or before the date it is due. A provider shall pay an additional late fee
of thirty-three dollars ($33) per day for each day after the first 30 days that the actuarial
study is late. All late fees due shall accompany the actuarial study when it is filed or late
fees shall continue to accrue until paid. The late fees described in this subdivision are
separate from, and accrue independently of, any other late fees that may apply if a
provider fails to file its annual report when due. The department may, at its discretion,
waive this late fee upon a showing of good cause by the provider.

1792.19. Satisfactory Actuarial Balance Required.

(a) Each actuarial study required of a provider by Section 1792.16 shall demonstrate
that the provider's financial condition is in satisfactory actuarial balance, including an
appropriate surplus, such that the provider has the financial resources to meet all its
actuarial liabilities. A provider's financial condition is in satisfactory actuarial balance if
its actuarial study includes all of the following:

(1) An actuarial balance sheet that demonstrates the resources available for current
residents at the continuing care retirement community, including the actuarial present
value of periodic fees to be paid by the residents, at least equals the actuarial present
value of the costs of performing all remaining obligations to those residents under their
continuing care contracts, with appropriate provision for surplus.

(2) A pricing analysis that demonstrates, for a typical cohort of replacement residents
at the continuing care retirement community, the sum of the entrance fees to be paid at
occupancy plus the actuarial present value at occupancy of periodic fees paid by the
residents equals the actuarial present value at occupancy of the costs of performing all
remaining obligations to the residents under their continuing care contracts, with
appropriate provision for surplus.

(3) Cash-flow statements that project positive cash balances with respect to current
and future residents for a period of at least 20 years.

(4) The opinion of the actuary that provision has been made for all actuarial liabilities
and related statement items.

(b) In the event that an actuarial study shows insufficient financial resources to meet
all its actuarial liabilities or an actuarial balance sheet deficit, the actuarial report shall
clearly state the implications of the provider's financial condition. The report shall
specifically describe management's plans for improving its financial position to achieve
an actuarial balance including an appropriate surplus. In addition, the provider shall
submit with its actuarial study a detailed narrative addressing its actuarial deficiency and
describing its plan to achieve actuarial balance.
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1792.20. Review of Actuarial Assumptions; Comparison with Actuarial
Experience.

(a) Each provider that has submitted an actuarial study to the department shall, after
the close of each fiscal year, review and compare its actual results from operations
during the closed year to the assumptions made in its actuarial study for that year in a
form prescribed by the department.

(b) Providers are not required to file the statement described in subdivision (a) in any
year that they file an actuarial report.

1792.21. Unpaid Fines.

Any unpaid fines accruing or assessed under the provisions of this article as of
January 1, 2005, when this article is repealed pursuant to Section 1792.22 shall remain
payable and continue to accrue in the same manner as provided in this article.

1792.22. Effective Term.
This article shall remain in effect only until January 1, 2005, and as of that date is
repealed.

CAUTION: SECTION 1793 IS SUPERSEDED BY SECTION 1792.6
(SB 2077, CHAPTER 820, STATUTES OF 2000)

1793. Reserves for Refundable Contracts.

(a) Any provider offering a refundable contract, or other entity assuming responsibility
for refundable contracts, shall maintain a refund reserve fund in trust for the residents.
This trust fund shall remain intact to accumulate interest earnings resulting from
investments of liquid reserves in accordance with paragraph (1) of subdivision (e) and
subparagraphs (A) through (E), inclusive, of paragraph (3) of subdivision (e) of
Section 1792.2. The amount of the refund reserve shall be revised annually by the
provider and submitted to the department in conjunction with the annual report required
by Section 1790.

(b) Any providers or other entity assuming responsibility for refundable contracts,
which has not executed refundable contracts in a continuing care retirement community
prior to January 1, 1996, and proposes to execute these contracts in that continuing
care retirement community after
that date, shall maintain a refund reserve fund in trust for the residents holding such
contracts.

(1) Except as noted in paragraph (2), this trust fund shall remain intact as specified in
subdivision (a).

(2) To the extent approved by the department, the trust account may invest up to
70 percent of the refund reserves in real estate that is used to provide care and housing
for the holders of the refundable continuing care contracts and is located on the same
campus where these continuing care contract holders reside.
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CAUTION: SECTION 1793 IS SUPERSEDED BY SECTION 1792.6
(SB 2077, CHAPTER 820, STATUTES OF 2000)

These investments in real estate shall be limited to 50 percent of the providers' net
equity in the real estate. The net equity shall be the book value, assessed value, or
current appraised value within 12 months prior to the end of the fiscal year, less any
depreciation, encumbrances, and the amount required for statutory reserves under
Section 1792.2, all according to audited financial statements acceptable to the
department. This paragraph shall apply to applications, and for those phases of the
project that were identified as part of applications, submitted after May 31, 1995.

(3) Any provider who submitted an application on or before May 31, 1995, may
provide for the refund obligation of this section with a trust account that invests up to
85 percent of the refund reserves in the continuing care retirement community's real
estate and the remaining 15 percent in the form of either cash or an unconditional,
irrevocable letter of credit to be phased in over a two-year period beginning with initial
occupancy in the facility.

(4) Each refund reserve trust fund shall be established at an institution qualified to be
an escrow agent pursuant to an agreement between the provider and the institution
based on this section and approved in advance by the department.

(5) The amount to be held in the reserve fund shall be the total of the amounts
calculated with respect to each individual resident as follows:

(A) Determine the age in years and the portion of the entry fee for the resident
refundable for the seventh year of residency and thereatfter.

(B) Determine life expectancy of that individual from the life expectancy table in
paragraph (1) of subdivision (b) of Section 1792.2. If there is a couple, use the life
expectancy for the individual with the longer life expectancy.

(C) For that resident, use an interest rate of 6 percent or lower to determine from
compound interest tables the factor which represents the amount required today to grow
at compound interest to one dollar ($1) at the end of the period of the life expectancy of
the resident.

(D) Multiply the refundable portion of the resident's entry fee amount by the factor
obtained in subparagraph (c) to determine the amount of reserve required to be
maintained.

(E) The sum of these amounts with respect to each resident shall constitute the
reserve for refundable contracts.

(F) The reserve for refundable contracts will be revised annually as provided for in
subdivision (a), using the interest rate, refund obligation amount, and individual life
expectancies current at that time.

(6) Withdrawals may be made from the trust fund to pay refunds when due under the
terms of the refundable entry fee contracts and when the balance in the trust fund
exceeds the required refund reserve amount determined in accordance with
paragraph (5) of subdivision (b).

(7) Deposits shall be made to the trust fund with respect to new residents when the
entry fee is received and in the amount determined with respect to that resident in
accordance with paragraph (5) of subdivision (b).
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CAUTION: SECTION 1793 IS SUPERSEDED BY SECTION 1792.6
(SB 2077, CHAPTER 820, STATUTES OF 2000)

(8) Additional deposits shall be made to the trust fund within 30 days of any annual
reporting date on which the trust fund balance falls below the required reserve in
accordance with paragraph (5) of subdivision (b) and such deposits shall be in an
amount sufficient to bring the trust fund balance into compliance with this section.

(c) Any provider which has executed refundable contracts in a continuing care
retirement community prior to January 1, 1996, and which has not executed refundable
contracts in a continuing care retirement community prior to January 1, 1991, shall
submit, for the department's approval, a method of determining a refund reserve to be
held in trust for the residents. Approved methods include any of the following:

(1) The establishment, at the time continuing care contracts are signed, of a reserve
fund in trust for the full amount of the refunds promised.

(2) The purchase from an insurance company, authorized to do business in the State
of California, of fully paid life insurance policies for the full amount of the refunds
promised.

(3) A method approved by the American Academy of Actuaries in their Actuarial
Standards of Practice Relating to Continuing Care Retirement Communities, which
method provides for fully funding the refund obligations in a separate trust fund as
provided in subdivision (b).

(d) Any provider offering a refundable contract, or other entity assuming responsibility
for refundable contracts prior to January 1, 1991, shall maintain a refund reserve bank
account in trust for the residents as described in subdivision (b) except that the amount
of refund reserves shall be calculated based on the following assumptions and methods
of calculation:

(1) The continuing care retirement community will no longer receive entry fee income
after a period of 40 years following the commencement of operation.

(2) Approved long-term investments, such as treasury notes, will earn 3 percent more
than the rate of inflation.

(3) Entrance fees will increase at the rate of inflation.

(4) Land values will increase at the rate of inflation.

(5) Investments in the refund reserve trust will increase at the rate for approved
long-term investments.

(6) Calculate the number of units to be resold each year at the approved rate of
turnover.

(7) Determine the mean entrance fee, as of the current date.

(8) Determine the factor for inflating the mean entrance fee at the rate of 3 percent
below the interest rate on new 30-year treasury bonds, for each year from the current
date to the 40th year of operation, or until all units have been turned over.

(9) Calculate the inflated mean entrance fees for the 40th year and for each
preceding year, until all units have been turned over.

(10) Multiply the inflated mean entrance fee for the 40th year, and each preceding
year, as specified in paragraph (9), by the annual turnover, as specified in
paragraph (6), until the total of the annual turnovers used in the calculations equals the
total number of units in the continuing care retirement community.
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CAUTION: SECTION 1793 IS SUPERSEDED BY SECTION 1792.6
(SB 2077, CHAPTER 820, STATUTES OF 2000)

(11) The projected refund liability shall be the sum of the products obtained pursuant
to paragraph (10), multiplied by the rate of refund for the seventh year of residency,
specified by current continuing care contracts, multiplied by the percentage of current
continuing care contracts which specify this rate of refund. The projected refund liability
amount shall be calculated for each rate, if existing continuing care contracts specify
several rates.

(12) The projected refund liability, or the aggregate of these liabilities, if several rates
are obtained pursuant to paragraph (11), may be reduced by the value of the land used
for the continuing care retirement community, inflated to the 40th year of operation, as
determined pursuant to paragraph (9), if the provider agrees to a lien pursuant to
Section 1793.15 to secure this commitment.

(13) Calculate the present value of the projected refund liability at the current rate of
interest for new 30-year treasury bonds. The result is the required refund reserve.

(e) Any entity which holds a certificate of authority, provisional certificate of authority,
or permit to sell deposit subscriptions on or before September 23, 1986, shall be
exempted from the refund reserve requirement established by this section, if the entity
has an equity balance of five times the amount of the refund reserves calculated
pursuant to subdivision (d)(6) through (13).

(1) The equity balance shall be verified by one or more of the following means:

(A) The "stockholders' equity," or equivalent amount, as reflected on the most recent
Form 10K (which may be on a consolidated basis or on a consolidated and combined
basis) filed with the Securities and Exchange Commission.

(B) The "total fund balance of net worth," or equivalent amount, as reflected on
Form 990 or Form 990-PF filed with the Internal Revenue Service.

(C) The "total net worth," or equivalent amount, as reflected on the most recent
Form 109 filed with the Franchise Tax Board.

(2) The amount of the requirement for the equity balance shall be revised annually
pursuant to this section.

(3) Compliance shall be based on review, by the department, of financial statements
prepared in accordance with generally accepted accounting principles, accompanied by
an ungualified opinion by a certified public accountant.

(4) If the equity balance is determined by the department to be less than the required
amount, the provider or other entity assuming responsibility shall deposit, in a form
satisfactory to the department, an amount equal to the refund reserve required within
60 days.

() All continuing care retirement communities offering refundable entrance fees that
are not secured by cash reserves, except those facilities that were issued a certificate of
authority prior to May 31, 1995, shall clearly disclose this fact in all marketing materials
and continuing care contracts.
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Article 7. Offenses and Penalties

1793.5. Misdemeanors.

(&) An entity that accepts deposits and proposes to promise to provide care without
having a current and valid permit to accept deposits is guilty of a misdemeanor.

(b) An entity that accepts deposits and fails to place any deposit received into an
escrow account as required by this chapter is guilty of a misdemeanor.

(c) An entity that executes a continuing care contract without holding a current and
valid provisional certificate of authority or certificate of authority is guilty of a
misdemeanor.

(d) An entity that abandons a continuing care retirement community or its obligations
under a continuing care contract is guilty of a misdemeanor. An entity that violates this
section shall be liable to the injured resident for treble the amount of damages assessed
in any civil action brought by or on behalf of the resident in any court having proper
jurisdiction. The court may in its discretion, award all costs and attorney fees to the
injured resident, if that resident prevails in the action.

(e) Each violation of subdivision (a), (b), (c), or (d) is subject to a fine not to exceed
ten thousand dollars ($10,000), or by imprisonment in the county jail for a period not to
exceed one year, or by both.

(f) An entity that issues, delivers, or publishes, or as manager or officer or in any other
administrative capacity, assists in the issuance, delivery, or publication of any printed
matter, oral representation, or advertising material which does not comply with the
requirements of this chapter is guilty of a misdemeanor.

(g) A violation of subdivision (f) by an entity will constitute cause for the suspension of
all and any licenses, permits, provisional certificates of authority, and certificates of
authority issued to that entity by any agency of the state.

(h) A violation under this section is an act of unfair competition as defined in
Section 17200 of the Business and Professions Code.

1793.6. Civil Penalties.

(a) The department may issue citations pursuant to this section containing orders of
abatement and assessing civil penalties against any entity that violates Section 1771.2
or 1793.5.

(b) If upon inspection or investigation, the department has probable cause to believe
that an entity is violating Section 1771.2 or 1793.5, the department may issue a citation
to that entity. Each citation shall be in writing and shall describe with particularity the
basis of the citation. Each citation shall contain an order of abatement. In addition to
the administrative fines imposed pursuant to Section 1793.27, an entity that violates the
abatement order shall be liable for a civil penalty in the amount of two hundred dollars
($200) per day for violation of the abatement order.

(c) The civil penalty authorized in subdivision (b) shall be imposed if a continuing care
retirement community is operated without a provisional certificate of authority or
certificate of authority and the operator refuses to seek a certificate of authority or the
operator seeks a certificate of authority and the application is denied and the operator
continues to operate the continuing care retirement community without a provisional
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certificate of authority or certificate of authority, unless other remedies available to the
department, including prosecution, are deemed more appropriate by the department.

(d) Service of a citation issued under this section may be made by certified mail at the
last known business address or residence address of the entity cited.

(e) Within 15 days after service of a citation under this section, an entity may appeal in
writing to the department with respect to the violations alleged, the scope of the order of
abatement, or the amount of civil penalty assessed.

(f) If the entity cited fails without good cause to appeal in writing to the department
within 15 days after service of the citation, the citation shall become a final order of the
department. The department may extend the 15-day period for good cause, to a
maximum of 15 additional days.

(g) If the entity cited under this section makes a timely appeal of the citation, the
department shall provide an opportunity for a hearing. The department shall thereafter
issue a decision, based on findings of fact, affirming, modifying, or vacating the citation
or directing other appropriate relief. The proceedings under this section shall be
conducted in accordance with the provisions of Chapter 5 (commencing with
Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code, and the
department shall have all the powers granted therein.

(h) After exhaustion of the review procedures specified in this section, the department
may apply to the appropriate superior court for a judgment in the amount of the civil
penalty and an order compelling the cited entity to comply with the order of abatement.
The application, which shall include a certified copy of the final order of the department
shall be served upon the cited entity who shall have five business days to file that
entity's response in writing in the superior court. This period may be extended for good
cause. Failure on the part of the cited entity to respond shall constitute grounds for
entry of a default judgment against that entity. In the event a response is timely filed in
superior court, the action shall have priority for trial over all other civil matters.

() Notwithstanding any other provision of law, the department may waive part or all of
the civil penalty if the entity against whom the civil penalty is assessed satisfactorily
completes all the requirements for, and is issued, a provisional certificate of authority or
certificate of authority.

() Civil penalties recovered pursuant to this section shall be deposited into the
Continuing Care Provider Fee Fund.

1793.7. Forfeiture.

A permit to accept deposits, a provisional certificate of authority, or a certificate of
authority shall be forfeited by operation of law when any one of the following occurs:

(&) The applicant terminates marketing for the proposed continuing care retirement
community.

(b) The applicant or provider surrenders to the department its residential care facility
for the elderly license, the permit to accept deposits, provisional certificate of authority,
or certificate of authority for a continuing care retirement community.

(c) The applicant or provider sells or otherwise transfers all or part of the continuing
care retirement community.
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(d) A change occurs in the majority ownership of the continuing care retirement
community or the certificate of authority holder.

(e) The applicant or provider merges with another entity.

(f) The applicant or entity makes a material change in a pending application which
requires a new application pursuant to subdivision (c) of Section 1779.8.

(g) The applicant or provider moves the continuing care retirement community from
one location to another without the department's prior approval.

(h) The applicant or provider abandons the continuing care retirement community or
its obligations under the continuing care contracts.

(i) The applicant or provider is evicted from the continuing care retirement community
premises.

1793.8. Inactive Certificate of Authority.

A certificate of authority shall be automatically inactivated when a provider voluntarily
ceases to enter into continuing care contracts with new residents. The provider shall
notify the department of its intention to cease entering into continuing care contracts
and shall continue to comply with all provisions of this chapter until all continuing care
contract obligations have been fulfilled.

1793.9. Preferred Claim.

(a) In the event of liquidation, all claims made against a provider based on the
provider's continuing care contract obligations shall be preferred claims against all
assets owned by the provider. However, these preferred claims shall be subject to any
perfected claims secured by the provider's assets.

(b) If the provider is liquidated, residents who have executed a refundable continuing
care contract shall have a preferred claim to liquid assets held in the refund reserve
pursuant to Section 1792.6. This preferred claim shall be superior to all other claims
from residents without refundable contracts or other creditors. If this fund and any other
available assets are not sufficient to fulfill the refund obligations, each resident shall be
distributed a proportionate amount of the refund reserve funds determined by dividing
the amount of each resident's refund due by the total refunds due and multiplying that
percentage by the total funds available.

(c) For purposes of computing the reserve required pursuant to Sections 1792.2 and
1792.6, the liens required under Section 1793.15 are not required to be deducted from
the value of real or personal property.

1793.11. Voidable Transfers; Rescission.

(&) Any transfer of money or property, pursuant to a continuing care contract found by
the department to be executed in violation of this chapter, is voidable at the option of the
resident or transferor for a period of 90 days from the execution of the transfer.

~~ |talics indicate corrections
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(b) Any deed or other instrument of conveyance shall contain a recital that the
transaction is made pursuant to rescission by the resident or transferor within 90 days
from the date of first occupancy.

(c) No action may be brought for the reasonable value of any services rendered
between the date of transfer and the date the resident disaffirms the continuing care
contract.

(d) With respect to real property, the right of disaffirmance or rescission is conclusively
presumed to have terminated if a notice of intent to rescind is not recorded with the
county recorder of the county in which the real property is located within 90 days from
the date of first occupancy of the residential living unit.

(e) A transfer of money or property, real or personal, to anyone pursuant to a
continuing care contract that was not approved by the department is voidable at the
option of the department or transferor or his or her assignees or agents.

(f) A transaction determined by the department to be in violation of this chapter is
voidable at the option of the resident or his or her assignees or agents.

1793.13. Unsound Financial Condition.

(&) The department may require a provider to submit a financial plan, if either of the
following applies:

(1) A provider fails to file a complete annual report as required by Section 1790.

(2) The department has reason to believe that the provider is insolvent, is in imminent
danger of becoming insolvent, is in a financially unsound or unsafe condition, or that its
condition is such that it may otherwise be unable to fully perform its obligations pursuant
to continuing care contracts.

(b) A provider shall submit its financial plan to the department within 60 days following
the date of the department's request. The financial plan shall explain how and when the
provider will rectify the problems and deficiencies identified by the department.

(c) The department shall approve or disapprove the plan within 30 days of its receipt.

(d) If the plan is approved, the provider shall immediately implement the plan.

(e) If the plan is disapproved, or if it is determined that the plan is not being fully
implemented, the department may, after consultation with and upon consideration of the
recommendations of the Continuing Care Advisory Committee, consult with its financial
consultants to develop a corrective action plan at the provider's expense, or require the
provider to obtain new or additional management capability approved by the department
to solve its difficulties. A reasonable period, as determined by the department, shall be
allowed for the reorganized management to develop a plan which, subject to the
approval of the department and after review by the committee, will reasonably assure
that the provider will meet its responsibilities under the law.

1793.15. Lien for Transferors; Release of Lien, Conditions.
(a) When necessary to secure an applicant's or a provider's performance of its
obligations to depositors or residents, the department may record a notice or notices of

~~ |talics indicate corrections

82



Caseb5:14-cv-00750-EJD Document32-1 Filed04/07/14 Page84 of 91

lien on behalf of the depositors or residents. From the date of recording, the lien shall
attach to all real property owned or acquired by the provider during the pendency of the
lien, provided the property is not exempt from the execution of a lien and is located
within the county in which the lien is recorded. The lien shall have the force, effect, and
priority of a judgment lien.

(b) The department may record a lien on any real property owned by the provider if
the provider's annual report indicates the provider has an unfunded reserve
requirement. A lien filed pursuant to this section shall have the effect, force, and priority
of a judgment lien filed against the property.

(c) The department shall file a release of the lien if the department determines that the
lien is no longer necessary to secure the applicant's or provider's performance of its
obligations to the depositors or residents.

(d) Within 10 days following the department's denial of a request or a release of the
lien, the applicant or provider may file an appeal with the department.

(e) The department's final decision shall be subject to court review pursuant to
Section 1094.5 of the Code of Civil Procedure, upon petition of the applicant or provider
filed within 30 days of service of the decision.

1793.17. Return of Funds to Escrow.

(&) When necessary to secure the interests of depositors or residents, the department
may require that the applicant or provider reestablish an escrow account, return
previously released moneys to escrow, and escrow all future entrance fee payments.

(b) The department may release funds from escrow as it deems appropriate or
terminate the escrow requirement when it determines that the escrow is no longer
necessary to secure the performance of all obligations of the applicant or provider to
depositors or residents.

1793.19. Nonexclusive Remedies.

The civil, criminal, and administrative remedies available to the department pursuant
to this article are not exclusive and may be sought and employed by the department, in
any combination to enforce this chapter.

1793.21. Suspension, Limitation, or Revocation of Certificate of Authority.

The department, in its discretion, may condition, suspend, or revoke any permit to
accept deposits, provisional certificate of authority, or certificate of authority issued
under this chapter if it finds that the applicant or provider has done any of the following:

(a) Violated this chapter or the rules and regulations adopted under this chapter.

(b) Aided, abetted, or permitted the violation of this chapter or the rules and
regulations adopted under this chapter.

(c) Had a license suspended or revoked pursuant to the licensing provisions of
Chapter 2 (commencing with Section 1250) or Chapter 3.2 (commencing with
Section 1569).
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(d) Made a material misstatement, misrepresentation, or fraud in obtaining the permit
to accept deposits, provisional certificate of authority, or certificate of authority.

(e) Demonstrated a lack of fitness or trustworthiness.

(f) Engaged in any fraudulent or dishonest practices of management in the conduct of
business.

(g) Misappropriated, converted, or withheld moneys.

(h) After request by the department for an examination, access to records, or
information, refused to be examined or to produce its accounts, records, and files for
examination, or refused to give information with respect to its affairs, or refused to
perform any other legal obligations related to an examination.

(i) Manifested an unsound financial condition.

() Used methods and practices in the conduct of business so as to render further
transactions by the provider or applicant hazardous or injurious to the public.

(k) Failed to maintain at least the minimum reserves required by Section 1792.2.

() [reserved]

(m) Failed to comply with the refund reserve requirements stated in Section 1792.6.

(n) Failed to comply with the requirements of this chapter for maintaining escrow
accounts for funds.

(o) Failed to file the annual report described in Section 1790.

(p) Violated a condition on its permit to accept deposits, provisional certificate of
authority, or certificate of authority.

(q) Failed to comply with its approved financial and marketing plan or to secure
approval of a modified plan.

(r) Materially changed or deviated from an approved plan of operation without the prior
consent of the department.

(s) Failed to fulfill his or her obligations under continuing care contracts.

(t) Made material misrepresentations to depositors, prospective residents, or residents
of a continuing care retirement community.

(u) Failed to submit proposed changes to continuing care contracts prior to use, or
using a continuing care contract that has not been previously approved by the
department.

(v) Failed to diligently submit materials requested by the department or required by
the statute.

1793.23. Consultation with Committee; Right of Appeal; Removal of Suspension
or Limitation.

(a) The department shall consult with and consider the recommendations of the
Continuing Care Advisory Committee prior to conditioning, suspending, or revoking any
permit to accept deposits, provisional certificate of authority, or certificate of authority.

(b) The provider shall have a right of appeal to the department. The proceedings shall
be conducted in accordance with Chapter 5 (commencing with Section 11500) of Part 1
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of Division 3 of Title 2 of the Government Code, and the department shall have all of the
powers granted therein. A suspension, condition, or revocation shall remain in effect
until completion of the proceedings in favor of the provider. In all proceedings
conducted in accordance with this section, the standard of proof to be applied shall be
by a preponderance of the evidence.

(c) The department may, upon finding of changed circumstances, remove a
suspension or condition.

1793.25. Provider Obligations while Action Pending.

(a) During the period that the revocation or suspension action is pending against the
permit to accept deposits, provisional certificate of authority, or certificate of authority,
the provider shall not enter into any new deposit agreements or continuing care
contracts.

(b) The suspension or revocation by the department, or voluntary return of the
provisional certificate of authority or certificate of authority by the provider, shall not
release the provider from obligations assumed at the time the continuing care contracts
were executed.

1793.27. Administrative Fines.

(a) If the department finds that any entity has violated Section 1793.5 or one or more
grounds exist for conditioning, revoking, or suspending a permit to accept deposits,
provisional certificate of authority, or a certificate of authority issued under this chapter,
the department, in lieu of the condition, revocation, or suspension, may impose an
administrative fine upon an applicant or provider in an amount not to exceed one
thousand dollars ($1,000) per violation.

(b) The administrative fine shall be deposited in the Continuing Care Provider Fee
Fund and shall be disbursed for the specific purposes of offsetting the costs of
investigation and litigation and to compensate court-appointed administrators when
continuing care retirement community assets are insufficient.

1793.29. Injunctive or Equitable Relief.

In the case of any violation or threatened violation of this chapter, the department may
institute a proceeding or may request the Attorney General to institute a proceeding to
obtain injunctive or other equitable relief in the superior court in and for the county in
which the violation has occurred or will occur, or in which the principal place of business
of the provider is located. The proceeding under this section shall conform with the
requirements of Chapter 3 (commencing with Section 525) of Title 7 of Part 2 of the
Code of Civil Procedure, except that no undertaking shall be required of the department
in any action commenced under this section, nor shall the department be required to
allege facts necessary to show lack of adequate remedy at law, or to show irreparable
loss or damage.
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1793.31. Prosecutions by District Attorney.

(a) The district attorney of every county may, upon application by the department or
its authorized representative, institute and conduct the prosecution of any action for
violation of this chapter within his or her county.

(b) This chapter shall not limit or qualify the powers of the district attorney to institute
and conduct the prosecution of any action brought for the violation within his or her
county of this chapter or any other provision of law, including, but not limited to, actions
for fraud or misrepresentation.

(c) The department shall provide access to any records in its control on request of a
district attorney and shall cooperate in any investigation by a district attorney.
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Article 8. Appointment of Administrator

1793.50. Appointment of Administrator.

(&) The department, after consultation with the Continuing Care Advisory Committee,
may petition the superior court for an order appointing a qualified administrator to
operate a continuing care retirement community, and thereby mitigate imminent crisis
situations where elderly residents could lose support services or be moved without
proper preparation, in any of the following circumstances:

(1) The provider is insolvent or in imminent danger of becoming insolvent.

(2) The provider is in a financially unsound or unsafe condition.

(3) The provider has failed to establish or has substantially depleted the reserves
required by this chapter.

(4) The provider has failed to submit a plan, as specified in Section 1793.13, the
department has not approved the plan submitted by the provider, the provider has not
fully implemented the plan, or the plan has not been successful.

(5) The provider is unable to fully perform its obligations pursuant to continuing care
contracts.

(6) The residents are otherwise placed in serious jeopardy.

(b) The administrator may only assume the operation of the continuing care retirement
community in order to accomplish one or more of the following: rehabilitate the provider
to enable it fully to perform its continuing care contract obligations; implement a plan of
reorganization acceptable to the department; facilitate the transition where another
provider assumes continuing care contract obligations; or facilitate an orderly liquidation
of the provider.

(c) With each petition, the department shall include a request for a temporary
restraining order to prevent the provider from disposing of or transferring assets pending
the hearing on the petition.

(d) The provider shall be served with a copy of the petition, together with an order to
appear and show cause why management and possession of the provider's continuing
care retirement community or assets should not be vested in an administrator.

(e) The order to show cause shall specify a hearing date, which shall be not less than
five nor more than 10 days following service of the petition and order to show cause on
the provider.

(f) Petitions to appoint an administrator shall have precedence over all matters, except
criminal matters, in the court.

(g) Atthe time of the hearing, the department shall advise the provider and the court
of the name of the proposed administrator.

(h) If, at the conclusion of the hearing, including such oral evidence as the court may
consider, the court finds that any of the circumstances specified in subdivision (a) exist,
the court shall issue an order appointing an administrator to take possession of the
property of the provider and to conduct the business thereof, enjoining the provider from
interfering with the administrator in the conduct of the rehabilitation, and directing the
administrator to take steps toward removal of the causes and conditions which have
made rehabilitation necessary, as the court may direct.
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(i) The order shall include a provision directing the issuance of a notice of the
rehabilitation proceedings to the residents at the continuing care retirement community
and to other interested persons as the court may direct.

() The court may permit the provider to participate in the continued operation of the
continuing care retirement community during the pendency of any appointments
ordered pursuant to this section and shall specify in the order the nature and scope of
the participation.

(k) The court shall retain jurisdiction throughout the rehabilitation proceeding and may
issue further orders as it deems necessary to accomplish the rehabilitation or orderly
liquidation of the continuing care retirement community in order to protect the residents
of the continuing care retirement community.

1793.52. Notification to Residents.

The court-appointed administrator shall immediately notify the residents of that
appointment and of the status of the continuing care retirement community
management.

1793.54. Powers and Duties of Administrator.

If an administrator is appointed to rehabilitate a provider, the administrator may do any
of the following:

(a) Take possession of and preserve, protect and recover any assets, books, records,
or property of the provider, including, but not limited to, claims or causes of action
belonging to, or which may be asserted by, the provider.

(b) Deal with the property in the administrator's name in the capacity as administrator,
and purchase at any sale any real estate or other asset upon which the provider may
hold any lien or encumbrance or in which the provider may have an interest.

(c) File, prosecute, and defend or compromise any suit or suits which have been filed,
or which may thereafter be filed, by or against the provider as necessary to protect the
provider or the residents or any property affected thereby.

(d) Deposit and invest any of the provider's available funds.

(e) Pay all expenses of the rehabilitation.

(f) Perform all duties of the provider in the provision of care and services to residents
in the continuing care retirement community at the time the administrator takes
possession.

(g) Facilitate the orderly transfer of residents should the provider ultimately fail.

(h) Exercise any other powers and duties as may be authorized by law or provided by
order of the court.

1793.56. Compensation and Indemnification of Administrator.

(a) The appointed administrator is entitled to reasonable compensation.

(b) The costs compensating the administrator may be charged against the assets of
the provider. When the provider's assets and assets from the continuing care
retirement community are insufficient, the department, in its discretion, may compensate
the administrator from the Continuing Care Provider Fee Fund.
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(c) Any individual appointed administrator, pursuant to Section 1793.50, shall be held
harmless for any negligence in the performance of his or her duties and the provider
shall indemnify the administrator for all costs of defending actions brought against him
or her in his or her capacity as administrator.

1793.58. Order for Termination of Rehabilitation Proceedings Upon Successful
Completion of Rehabilitation.

(&) The department, administrator, or any interested person, upon due notice to the
administrator, at any time, may apply to the court for an order terminating the
rehabilitation proceedings and permitting the provider to resume possession of the
provider's property and the conduct of the provider's business.

(b) The court shall not issue the order requested pursuant to subdivision (a) unless,
after a full hearing, the court has determined that the purposes of the proceeding have
been fully and successfully accomplished and that the continuing care retirement
community can be returned to the provider's management without further jeopardy to
the residents of the continuing care retirement community, creditors, owners of the
continuing care retirement community, and to the public.

(c) Before issuing any order terminating the rehabilitation proceeding the court shall
consider a full report and accounting by the administrator regarding the provider's
affairs, including the conduct of the provider's officers, employees, and business during
the rehabilitation and the provider's current financial condition.

(d) Upon issuance of an order terminating the rehabilitation, the department shall
reinstate the provisional certificate of authority or certificate of authority. The
department may condition, suspend, or revoke the reinstated certificate only upon a
change in the conditions existing at the time of the order or upon the discovery of facts
which the department determines would have resulted in a denial of the request for an
order terminating the rehabilitation had the court been aware of these facts.

1793.60. Order for Liquidation or Dissolution of Provider.

(a) If at any time the department determines that further efforts to rehabilitate the
provider would not be in the best interest of the residents or prospective residents, or
would not be economically feasible, the department may, with the approval of the
Continuing Care Advisory Committee, apply to the court for an order of liquidation and
dissolution or may apply for other appropriate relief for dissolving the property and
bringing to conclusion its business affairs.

(b) Upon issuance of an order directing the liquidation or dissolution of the provider,
the department shall revoke the provider's provisional certificate of authority or
certificate of authority.

1793.62. Request to Terminate Order for Appointing Administrator Upon Failure
of Rehabilitation.

(&) The department, administrator, or any interested person, upon due notice to the
parties, may petition the court for an order terminating the rehabilitation proceedings
when the rehabilitation efforts have not been successful, the continuing care retirement
community has been sold at foreclosure sale, the provider has been declared bankrupt,
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or the provider has otherwise been shown to be unable to perform its obligations under
the continuing care contracts.

(b) The court shall not issue the order requested pursuant to subdivision (a) unless all
of the following have occurred:

(1) There has been a full hearing and the court has determined that the provider is
unable to perform its contractual obligations.

(2) The administrator has given the court a full and complete report and financial
accounting signed by the administrator as being a full and complete report and
accounting.

(3) The court has determined that the residents of the continuing care retirement
community have been protected to the extent possible and has made such orders in this
regard as the court deems proper.

State Mandates Claims Fund.

No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the
California Constitution because the only costs that may be incurred by a local agency or
school district will be incurred because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty for a crime or infraction, within
the meaning of Section 17556 of the Government Code, or changes the definition of a
crime within the meaning of Section 6 of Article XIlIB of the California Constitution.
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List of 3 Editor’s and Revisor's Notes for § 1793, Refundable contracts; refund reserve...

Editor's and Revisor's Notes (3)

HISTORICAL AND STATUTORY NOTES
2007 Main Volume

This section should appear under Article 6, “Reporting and Reserve Requirements”, notwithstanding that
numerically it would appear to fall under Article 6.5 commencing with Health and Safety Code § 1792.11 .

Former Notes

Former § 1793, added by Stats.1987, c. 901, § 15, relating to creation of life care provider fee fund, purpose, and
use of funds, was repealed by Stats.1990, c. 875 (S.B.2421), § 1. See Health and Safety Code § 1778 .

Derivation

Former § 1775.5, added by Stats.1986, c. 1093, § 10.5, amended by Stats.1987, c. 901, § 10; Stats.1988, c.
869, § 2.

e

it



	Article 2.    Application
	Article 3.   Deposit Period
	Article 4.   Certificate of Authority
	Article 5.   Contract
	Article 6.  Reporting and Reserve Requirements
	Article 6.5.    Actuarial Study Requirement
	Article 7.  Offenses and Penalties

