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Q. Approximately when did you recelve this

document?

A, I'd have to say that I can't remember the exact
date. It was prior to moving in. It was probably in
18%¢ or '7.

. And again that was when the previous owners,

not my clients, were the owners of the preperty; is that
right?
Aa. Yes. That's the first time I saw it, but I

have seen it many times since.

Q. When have you seen it =ince?
A, In all the literature that I have ever received
PR—————_ Y

from them, fclders, it always showed this picture.
Pastcards, which I sert to people, this is where I am

going to live.

c. and that was after you moved intc the towers?
2. Yes. 1 have seen it befcre and after.
Q. So when was the last time that vou saw this

picture in brochures and things of that nature?

ME. CONGER: If you recall.

THE WITNESS: Well, 1if I can recall, I mean,
they have been in my possession ever since we moved in.
I don't leok at them every day, but I have had them in

my possession the whole entire time.

39:23
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BY MS. LANE:

Q. And it's your testimony today that Classic
Fesidence by Hyatt used this picture of these towers?

A, Yes.

Q. And have you given thcse documents to your
attorney to give to us?

A, Yes, I have.

Q. Okay. And you were not a resident when the

property was acquired in April of '28; is that correct?

A, No, I was not a resident in April of '98.

Q. Why did you decide to move to La Jolla Village
Towers?

L. Weii, the first reagscon 1s because it was —-—

locked like a very beautiful place to spenﬁ the
remainder of my iife. I was very impressed with the
advantages to living there, having had my mother in a
separate assisted living facility at the time. It was
beautiful, They promised to take care of me my entire

B N

life. Due to the sale cof my home I was able to afford
—

to move in. I thought this is beautiful. I loved its
locaticocn, and I loved all the amenities that they
preomised us, showed us pictures of, and decided to take
advantage of using my meney for as long as possible

instead of waiting until I was quite a bit clder.

Q. One <of the first things yvou said is vou moved

09:24
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09:25

09:25
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there because of the advantages to living there?

A, Uh-huh.

Q. What are those?

A, Well,

having been a homeowner for many, many

yvears, I enjoyed having somebody else take care of

landscaping, plumbing problems and providing me with a

swimming pool, a dining facility, the community life,

the other amenities of living in a community.

its location.,

I liked

And I liked the fact that they had or

were going to have a health care Eiﬁ;ﬁi—;ﬁﬁ; would take

care of me iIn my very declinin Sars.

Q. And did you shop around at any other properties
before moving -- befcre deciding on La Jclla Village?

A, Yes.

Q. Where else did you lock at?

AL I lcooked at Pacific Regent, which is not a CCRC

I realized after I locked at it., I locked at the Hyatt

in Carmel or Monterey, since my parents used to live

there. Not in the retirement community,

in the city of Carmel. I locoked at La Vida Del

locked at Carlsbad by the Sea. And as I said,

mother in an

a renter. The idea <of payving an entrance fee and having

assisted living facility, of which

but they lived

Mar. 1
I had my

she was

these facilities and all the advantages of living there

provided me,

it was very enticing.
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Q. So I'd like to go through those. Let's start
with Pacific Regent. Why did you decide not -- why did
you decide against Pacific Regent?

A. Well, first of all, it was not a continuing
care retirement community. It was a different financial
setup. ¥You bought 1it. You received a deed for your
apartment and =0 on. And I felt that the facility did
nct have all of the advantages and amenities that

La Jolla Village Towers was going to have or had

already.

Q. What scrt of amenities was it missing?

A, Well, T never saw a swimming pool at Pacific
Regent. I had a neighbor whose parents lived there, We
visited their apartment. I thought the apartments were

small., They had cnly an elevator for the residents, two
elevators side by side, which were very small, and I
anticipated that with a building of that size and people
having to use assistive devices like walkers and
wheelchairs, that it would be very difficult to move
around the building. It was just a different feel tco.

Q. Can you describe the feel that how it was
different from La Jolla Village?

A, Well, the first thing you walk in the concierge
was very snotty and not very receptive to showlng us the

building <or even any of the facilities. The general

05:27
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population that was seen in the lobby and when we did
vigit this one couple, they —-- I felt they were a great
deal older than the grcoup that I felt I would probably

see and had seen at La Jolla Village Towers. It was

very active community at La Jolla Village Towers.

Friendly.

Q. With the Hyatt in Monterey, why did you decide

against that Hyatt?

A, I love San Diego. I didn't want to live there.

=1

And 1t was a rental. In fact, I think it used to be a

hotel. 1I'm not sure of that, but anyway.

Q. And La Vida Del Mar, why did vou decide not to

move there?

k. They did not seem to have as much independent

living people. They had more assisted living type of

facility, and it was also a rental. And I thought it

just -- I didn't really like where it was located
2ither.

Q. And Carlsbad by the Sea?

. Well, having living on and off since 1%€% and

1996 in University City, I knew the advantages of living

in the Golden Triangle as opposed to Carlshad, and I

felt that it would be a lovely place toc live, but that

the disadvantage of having to travel on Interstate 5 to

get to an alrport and so on and sa ferth, it did

not

09:29
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appeal to me in that respect. It did not have the
advantage of its location, location, location.

Q. When did vou begin talking to marketing folks
at La Jolla Towers”?

A, ks best as I can recall, it was sometime in '96
or '7 we went to the trailer after we had seen the
building being dug, and they were advertising it, so we
went over to see 1t.

Q. And who did you telk to?

A. I really can't recall it other than James. I
don't recall his last name.

Q. Who is the first marketing emploves that you

remember talking to, that vou remember thelr name?

A, You mean his whole name? Is that what you
mean?

Q. Other than James?

. Oh, cther than James. Well, after the building

was built, and we visited it many times, wisiting our
friends here, eating dinner here, meeting the other
residents and finally making the decision that despite
my relatively young age and my housemate's age, that we
maybe we should consider moving here, and so at that
time one of our friends said why don't veou talk to
Kristine Cram, so that's the one we spoke with.

Q. When was that, approximately?

09:30

09:21

09:31

09:
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09:32
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A,

Q.

It must have been in 1998, approximately.

After the property was bheing run by Classic

Residence by Hyatt?

A. I really can't say. I don't know who was
running it. It was not -- I think it was still in
bankruptcy. I don't remember when it came ocut of
hankruptcy.

Q. And what did Kristine Cram tell you about the
property?

MR. CONGER: It's over broad. You can answer.

THE WITNESES: Well, she just reiterated
e

everything that was in the brochures and the flyers and

gyl

the lovely, gorgeocus materials about the facility. We

e ———

were interested, of course, in finding a unit that was

to our best advantage, and we knew a lot zbout the

building, having been there many, many times. We knew

already about all of the wonderful amenities, and so it

was really -- it really got down to the finances and

which apartment would we like.

BY MS.

Q.

LANE:

Did you talk to any other marketing employees

during the sales process?

A,

As best I can recall, Kristine was the only one

that we spcke with.,

Q.

And is she still employed by Hyatt, by Classic

09:32

09:33

09:33

09:3
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nurse —- 10:20
MS. LANE: Yes.

MR. CONGER: -- or that this sentence provides

for a nurse?

BY MS. LANE: 10:20
0. This sentence provides for a nurse.
A. This sentence does not say nurse. I agree that

that is what it says.

Q. And were vyou told during the time that you were

[~
pa]

signing this in June of 1899 that there would be a nurse 10::

24 hours per day?

A, Yes. I was made aware of that through other
'“
literature.
I E—
Q. What literature?

A, 211 of the flxérs, all the literature that they 10:21
were given, that there woulg hg 24-hour response by a

nurse, a licensed nurse. It did not say whether it was
e
LYN or EN.
Q. and specifically what literature was that
referenced? 10:21

MR. CONGER: If you recall.
THE WITHEES: I don't know them by name. I can
just say that all of the material that we were ever

given thrcugh the sales office stated that.
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ags get forth in this agreement, with a portion of that

loan being repaid to you determined by the length of

time you are a resident of the community.”

Did you read that provision before signing in

the year 20007

A,

Q.

Yes, I did.

Did you have any gquestions about that

provisicon?

A.
Q
.
Q

AL

1 asked for an explanation from -- yes.
What was vyour guestion?

Have it explained to me.

And who did you ask that to?

T asked it of the sales censultant I had, plus

the avecutive director.

A,

Q.

AL

And who wasz the sales consultant?
Kristine Cram.

And the esyecutive director?

Vicky Simpson.

What did Kristine Cram say when vou asked her

for an explanation?

Weil, what wag back on the other page, that

sald after 50 months because of the purchase that there

would be no meoney coming back to me.

Q.

So when vou asked her tc explain this

provision, she said what?

10:596

10:57

10:57
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A. That it would go down every month that I was

there until past 50 months, there would be no money

left.

Q. What would go down?

A. The

entrance fee,.

. Did
entrance fee
A, No,

not remember

anount of money that was paid in as an

you ask her about the language about the
being a loan to Classic Residence by Hyatt?
I did not. The best of my knowledge, I do

asking about what that meant.

0. So what was your questicon about this provision?

AL To explain to me 1if I decided to leave

sometime, what money there would be left coming back to

me, and she explained.

Q. _And
Simpson?

AL Yes,

e And

AL The

Q. and

you asked the same questicn of Vichky

what did she say?
same thing that Kristine said.

do you have any reason to believe that

that's not the case?

4. No.
ME.

amblguous,

COWGER: The question is wvague and

You cCarn answer.

10:57

10:57

i0:58

- 10G:58

10:58
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and when we should be transferred to the care facility

that was

Q.

mean cther than the regular monthly fee increases that

soon to be built

are spelled out in the agreement?

a,.

0,

That is correct.

And who was the person to explain that entrance

fee to you?

A,

Q.

Our salesperson.
Kristine Cram?

That 1s correct.

And what was your initial monthly fee?
MR. CONGER: If vyou recall.

THE WITNESS: Well,

BY M5. LANE:

Q.

know?
Fo
Q.
A.
Q.
include?

A

And what was 1it?

it's on Page 3.

And. when vou say "nc increase in the fee,” you

$2,325 plus 5550 for the second person.

And what 1s your current monthly fee,

if you

Tt's roughly -—- it's only roughly -- 3800.

Total?

Yes, ma'am.

And what did you understand your monthly fee to

Well, everything that was in any of the

11:41

11:41

11:41

11:42

11:42

11:42
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brochures: Occupancy of our apartment, weekly cleaning,

Pm—— 4
dining facilities, use of all facilities in the

building, emergency service, and eventual possible

transfer to a memory support or assisted in skilled

at

to

nursing.

Q. And you understood the monthly fees to cover
those things; is that right?

Al Yes.

Q. Including the transfer to the skilled nursing
or the care center?

AL That o¢ur meonthly fees, yes, that's what I
understood.

Q. 2And have you been happy while living at La
Jella Village Towers?

Al I have had periods of great happiness, yes.

Q. I know this is a broad guestion, but why? Wh
has made it a happy experience?

MR. CONGER: 1It's vague as to time. You can
answer.

THE WITNESS: I'm sorry?

MR. CONGER: I said the guestion is vagug &s
time. You may answer. I'm sorry, Casey. I was
mumbling.

THE WITNESS: Well, of all the reascns stated.
I had —-- somebody else was worrying about a lot ol

11:42

11:43

11:453

11:43

11:43

11:44
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RY MS, LANE:

Q. When you entered into the agreement with

Classic Residence by Hyatt in 2000, were you under the

belief that Classic Residence was required to set aside

a3 portion of vyour entrance fee for any reason?

Al Yes.,
Q. And what was your belief?
A, My belief? It was written, 1t was told to me

e
that theyv would set aside a portion for long-term care.

L e

Q. And you said it was written and told to you.

Where was it written?
A, In all the brochures that I received.
O, Can you describe the brechures at all

specifically, which brochures?

. No, I cannot at this tims. I don't recail.

0. So, as you sit here today, you do not

remember

a specific document that required Classic Residence by

Hyatt to set aslide a portion of ycur entrance fee?

MR. COHNGER: That question, the reguired part,

calls for a legal conclusion. Butf you can answer the

question.

THE WITNESS: I don't recall which documents,

bPut I believe it was in all of the brochures and

literature and the wverbal words that came from

salespeople with regard to the long-term care,

the

including

01:57

01:57

01:5¢

01:58

01:58
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518,000 for the second person, would exclusively be

used, set aside for leong-term care.

EY MS. LANE:

AL

Q.

Who in the marketing department told you that?

Speak a little louder because I have a hearing

Who in the marketing department told you that?
Kristine Cram.

And what exactly did she tell you?

What I just said.

Did she say anything different than the

brochures said that you described?

A.

Q.

entrance

Q.

Not that I recall.

Now, did she tell vyou what pecrtion of yeur
fee would be set aside?

I do not recall her saying a specific amount.

Did she tell you where that mcney would be set

You mean like which kank or something?

Or even in an account or what would happen to

that money?

A,

L

el

]

I do not recall.
Anyone other than Kristine Cram.
Ho.

Did you understand that you would continue to

01:58

£1:59

01:5%

01:549

01:59

02:00
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pay monthly fees upon moving into the care center:; 1is
that correct?

Al Yes.

Q. And did you understand that a portion of those

monthly fees would go towards payment for the care

center?
A, No, I don't believe I understood that.
Q. Did you believe that none of those monthly fees

would go towards the care center?

A. Bt the end of each year we received a letter
from the controller, Carcolvn Zhuel, that stated a
portion of our fees were in fact going for a wellness
center and feor -- and 1f vou had just moved 1n, a
porticn of your entrance fee could be deducted for

prepaid long-term care.

Q. Co did vou believe that monthly fees --

L, Part of the menthly fees.

o, -- would go towards the care center?

A, No, would go for the wellness center.

Q. Okay. Did you believe that a portion of the

mom fees would go towards the care center?

A Ne, I don't believe I believed that. I don't
believe I believed that. I don't recall that.

Q. Did you bkelieve that none cf the monthly fees

would go towards payment for the care center?

02:00

02:00

gz:00

02:01

0z2:01
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BY M5. LANE: Q2:03

Q. What do you mean what you thought was
independent?
A. Well, when somebody has a lot of assistive
devices and an attendant with them, I don't call that 02:03

individual resident independent anymore. And they are

living in the same building I am living in? We were

told that a new licensing thing allowed them to have

these people there.

Q.

Arnd when you said that memos, you said memos 02:04

gave vou this impression, what memes were you referring

to?

A,

Well, there was a memo from, I kelieve it was

executive directcer Mr. Hayes, who was the current -- the

director at the time that the health care center opened. 02:04

They were going to —-- that it was not going to be -- we

were not going to be charged for operating losses, for
m

example, because we asked that many times in resident

council meetings.

| ————

0.

Okay. Tell me about those times. What 02:04

happened in the resident ccuncil meetings?

A.

The question was asked that you just asked me,

and we were told no, we were not going to pay for the

care

Q.

—— e ———

-— the health care center.

: 04
141

2
[

Who told you that in the resident council
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BY MS. LANE:

Q. Let's talk about the monthly fees. Do you

believe that Classic Residence by

minimize your monthly fees?

Hyatt is attempting to

MR. CONGEE: Qkay. I would instruct the

witness not to answer when you are asking the present

tense as opposed to past tense questionsg, because I

believe it calls for a party's contention in the case.

You are just substituting the word belief for

contention, So I instruct you not to answer.

BY MS5. LANE:

. Prior to the filing of this lawsuit, did you

believe that Classic Residence by

Hyatt was attempting

to minimize your monthly fee increases?

A, Tes.
Q. And what is that based on?
A. Memoranda that we received. They were dolng

e

their utmost, rest assured that we are locking at all of

ocur contracts to do buying in large amounts to reduce

cost. Thev changed all the light

bulbs in the building

to reduce the electrical pkill. They kept assuring us
S —————
that we were doing —-- that they were doing as much as

R

they could to minimize cost.
T — R
Q. And do you believe thoze

MR. CONGER: Objection.

assurances were true’?

Instruct nct to

02:29

02:29

g2:2%9

02:30

02:30
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answer. That calls for a party's contenticn in the
case. You are asking her do you believe that they have
defrauded you. That's what you are asking her. And I
instruct you nect to answer.

MS. LANE: That's not what I am asking her. I
can rephrase my question.
BY MS, LANE:

Q. Do you believe -- and I am talking about the
lawsuit was filed in December of 2006. So in November
of 2006 did vou believe that Classic Residence by Hvatt
was doing its bkest to minimize the monthly fee
increases?

a. I think by 2006 I was beginning to doubt they
were minimizing our fees.

Q.  Why?

A, Because they kept increasing our monthly fees
despite diminishing the amenities that we had available
to us and told us it was insurance, workers' comp.

0. And do you have reason to believe that the
increases were not due to insurance or workers' comp?

MR. CONGER: I instruct vyou not to answer.

That guestion calls for a party's case in violatiocn of

Rifkind wversus Superior Court. Present tense guestions,

I'11l object to every one of them when vou are asking for

contentionsg, every single cne until we get this worked

02:30

02:30

02:30

[
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—
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BY MZ. LLWNE:
Q. In November 2006, before you filed this

lawsuit, did ycu have any reason to belleve that t

statement that Classic Residence by Hyatt was not making

a profit was not true?

A. 1 feel lite it's a double negative. Did I feel

he

G. I'm sorry. In November of 2006, so before the

lawsuit was filed --

A. Right.

Q. -- did you have any reason to believe that the
statements that you just referred to, that Classic
Residence was not making a profit, did you have reason
the believe that statement was untrue?

b, I really didn't know.

Q. Let's go on to the 24-hour emergency respoense
issue. What was the 24-hour emergency responss program
when you moved into the community?

A When I moved into the towers? La Jolla Village
Towers? There were call buttons in all of the rooms,

including the bathrooms. We were instructed to push one

button every morning to alert the concierge, or somebody

who checked 1it, that we were upright and breathing
that 1f we needed anything in an emerogency we were

czll that button, and they were gocing to call us,

;, and
te

or if

02:32

02:32

02:33

02:34
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we called for assistance, that a nurse, a licensed nurse

would come and investigate what we needed.

Q. and did you ever use that system?

A. No, I have not.

Q. What were the benefits that vou saw of that
system?

A, Well, I think it's rather obvious that 1f in

fact I was in my apartment by myself and I fell in the

bathroom or something, I could pull a ceord, if I could

reach it, and somebody would come to my assistance.

. And are there still call buttons in the room?
A Yes, there are.
Q. And are there still the pull cords that you are

referring to?

A Yes.

Q. And is there =still the process where you push

the buttons in the morning to let the concierges know?

i Yes.

Q. S0 how did the program change?

D Well, the buttons and the calling and, you
know, pulling your button, not that I ever have, in
merning button pushing, 1t's not changed. What has

changed is that if you call for assistance, even ~-

gquess 1t has changed. If you pull one of those buzzers,

you are going to either get a phone call from the

the

1

02:34

02:34

02:35

C2:

)
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02:35
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conclerges or a security guard to coms up and find out

what the

0.

A,

Q.

4.

2.

problem is.

And when did the program change?
I don't recall,

Does 2005 sound correct?

I would say it was before that.

Were there any meetings held regarding this

change 1n systems?

AL

b
]
fl

Q.

A.

from 8:00 until 4:;00 or 5:00,

would be

It was menticred at a resident council meeting,

What was said about the change?

They said you would zall the wellness clinic

and after that scme

nurse

on call, or if it was zfter 11:00 at night,

that the concierges would call security and they would

conme.

c.

And the current program is called the first

responder program; is that right?

A.

Q.

these meetings.

That 18 correct.

Did they give you the —-- they, I am saying at

to the first responder rrogram?

A,
they are.

Q.

Were there reasons given for the change

I'm sure there were, but I don't recall what

Do you recall that it would have been

=}

[
0

: 35
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1 faster ~- it is a faster response under the first 02:36
2 responder program?
3 AL Do I recall that they sald this?
4 Q. Yes.
5 A, I don't recall. 0z:36
2 Q. Do you recall that they sald this was a safer
7 program under the first responder program?
8 . I do not recall them seaying that.
9 . Do you reca:il being given a talk by the
16 San Diego Fire Department about the program? 02:37
11 A. Yes, I do.
12 0. and do yvou recall that they endorsed the
13 program?
14 CA. I belizve sc, ves.
15 o, What did the San Diego Fire Department say 02:37
16 about the pregram?
17 A. They said it would be helpful.
18 Q. hat e_se did they say?
19 A, I don't recall. It's been gquite a while ago.
20 0. Cid anycne tell you wher you moved in that 02:37
21 nurses would also be avallable 24 hours a day?
22 Al Specifically those words?
23 Q. Y=z,
24 A. Say the words or write the words?
25 Q. Did anycne —-- did you learn from any scurce 02:37
io6
_
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that nurse response 24 hours a day 1s & program that 02:37
S ———
would also always be in effect?

A. I believe that's what I understcod in r=ading
Y
the brochures, vyes.

D So that understanding came from Lhe brochures? 02:38
A, Yes.
0. Anywhere else”
A, Not that I recall.
0. And it's your belief that the brochures said
that that program not only that it did exist at that 02:38

point in time, but that it would always exist?
I Let me say that Lhal was my assunmpticn.
Q. Do yvou recall that being conveyed to you in any
ferm, whether it be brochure or orally?
A QOther than the brochure? 02:38
C. Well, that is my question. You said that was
assumption it would continue, but was there anything

that told you that it would continue indefinitely?

A. No. I dep't recall seeing anyone sayiniy this
would go on forever. 042:3
Q. And do you know whether it was reguired by your

contract, vour agreement with Classic Residence by
Hyatt, that this program would go on forever?

MR. CONGER: Ohjection. Instruct you not to

B3
»

answer. That calls for a party's contentioen in the J
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15

16

BY MS. LANE: | £3:050
Q. And, Ms. Meechan, do you understand that you are
still under cath?
A Yes, I understand.
0. Beforc the break we discussed your U3:08
understanding, in entering the community in 1998 and
2000, about a porticn cof your entrance fse being set
aside to fund long-term care. Do you remember that
discussion?
AL Yes. 03:05
o. I want to clarify, and I realize that we have
gone through this ounce, but I do want to talk to you
more about where you heard that information or where you
got that informaticn that a portion ¢f vyour entrance fee
would be set aside. 03:05
MR. CONGER: Qkay. Wailt for a question.
BY MS., LANE:
Q. I asked where cid you get that information?
MEK. CCONGER: Asked and answered. You can
answer it acain. J3:05
THE WITNESS: From all the brocchures.
-_-_--..-----i--.

BY MS. LANE:

0. Anywhere other than the brochures?

A Mot that I can recall.

0. End is 1t your understanding that the money J3:08
178
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Q. Right. Knowing what you know now about the
construction, would you have moved 1n in 1998 or 20007

L. Probably not.

Q. And in 19%C€ when you signed the agreement to
move 1nto the community, if you had known that you would
have had the ability to entcr into the care venter
without paying any difference in monthly fees between
independent living and the care center, but that a
portion cf your entrance fee wouldn't be set agide in
some separate account, would you have still signed the
continulng care residency agreement?

MR. CONGER: Assumes feacts not in avidence as
phrased. You can answer.

THE WITHESS: I don't think so, TIf I didn't
know?
BY M5. LAHNE:

Q. If it was ycur understahding, which 1s the
case, that your monthly fees wouldn't increase when you
were moving inte the care center —-

&, Correcrt.

2. -- but that z portion of your entrance fees
weren’t gcing to be set aside in some account for
long-term care, would you still have entered Into the
continuing care residency agreemsnt?

MR. CONGER: Well, that quesgtion assumes facts

03:13

02:14

03:14

03:14

03:14

3:14
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not in evidence and presents a hypothetical, but yeou can 03:14
answer the gquestion,
THE WITNESS: But, see, I did understand that

that's how it was going to be, especially with the
13,000 extra dollars. 03:14
BY MZ. LANE:

Q. But my guestion tc you, though, is if vyou
under- -- 1f you -- in 1999, if you were entering into

the community, and you knew that your monthly fees would

stay the same when vyou moved Iinto the care center -- 03:15
AL Which I did knecw. That's what they teld me.
Q. And which 1s true, correct?
A. Uh-huh.

MR. CONGER: Wait, hold it. That calls for a
party's contention in the case. I instruct ycu not to 03:15
answer whether that's true or not.
THE WITNESS: Ckavy.
MR. CONGER: We have given vou 25 pages about
why that's nct true.
BY M3. LANE: 03:15
o, Tf vou had known that a portion of your
entrance fee wouldn't be set aside, yet your monthly
fees would remain the same, like they do, would you have

moved into the care center in 199537

Lt
=
o

MR. CONGER: The questicn assumes facts not in 0Z:
186
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25

evidence and it's compound. You can answer.
THE WITNESS: DMNo.
BY MS. LANE:

C. Why?

A, Because I would doubt that I was going to be
able to continue to live at a price that I could carry
monthly.

e So yvour concern would have been ~- your concern
would have been what then?

A. That my prepaid long-term care was really not

going tc be there when I nesded 1t.

o And have vou ever been denied care at the care
center?

A. Mot at this time, nc.

Q. And have you ever been given any indication

that vou will be denied care in the care center?

A. No.
Q. So explain the concern to nme,
A, My concern is that vearly we are shown in

budgetary meetings and literature that the care center
is operating at a loss.

0. Are you aware of anyene in the community that
has ever been denied care in the care center?

L. I am not aware of anyone. I do not know that.

Q. Yocu alsc mentioned, I had asked you if the

03:15

02:15

03:16

03:1¢

03:17
187
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counsel.

MER. CONGER: Casey, I want to talk to you

ouktside for a sccond.

THE WITNESS: Okay.

MS. LANE: We car go off the record.

THE VIDEOGKAPHER: We are going oilf the record.

The times is 3:20.

record.

BY MS5.

Q.

THE VIDEQGRAPHFR: We are going back on the
The time is 3:25.
LANE:

And, Ms. Meehan, vyou understznd that vou are

still undex oath?

A.

.(;)- .

Yes, 1 do.

"he guzsticon that I have for you, that I don't

bellieve has been answered yet, is that in 1899 and 2000

was Lt your understanding that even for people that were

not going into the care center, sust tnese individuals

that were geoing to ke living in independent living, is

1t your understanding that a portion oI thelr entrance

fee was going to be used to fund the care centex?

Feg

I den't know what anybody else was thinking.

don't know shout anybody who moved into the “owers

thinking they were only geing to live 1n the indepesndent

living.

My understanding was that a pcrtion of the
e S )

1

03:19

03:24

03:25%

03:25
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money that we paid of $383,675 was going to go for

P~ - - W

prepaid long-term care for two peoEle forever until we

died. That's what I
L
the health care center.

long-term care prepald,

that's what I understood.

understood.

I do not recall that it ever said to pay for

It just sald you are paying for
and that's what I believed and

And that's what I feel like

maybe 1t's not going to happen.

Q.

So in

15928 and 2000,

what was your

understanding then of how the care center would be

funded 1f it wouldn’

.

[

be with monthly fees and i1f your

entrance fee was golng towards this prepaid long-term

how did vou thin¥ the care center would ke funded?

Assumes that she has such an

You can answer.

I had no idea how they were going

Did you ever ask anyone?

care,
MR. CCNGER:
understanding.
THE WITNESS:
to do it.
BY MS. LANE:
Q.
A, No,
Q. Why not?
A

what they would do if I paid this amount of money,

I figured it was their business.

They told me

and T

believed them and I paid 1it.

Q.

Earlier vou had testified that 1if you had known

03:26

03:27
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in 1889 what ycu now know about the constructicn and how

it's gone, you probably --

AL What was that?
0. What you knew -- what you knew now about the
construction. If you knew then what vou know about the

construction in 1899, that you probably would not have
entered the La Jolla Village Towers as a resident. Now,
you sald probably net. Are you certain that vou

wouldn't have entered at that time?

AL You want me to think about what 1 was doing 1n
19837
Q. I want you to tell me whether or not you are

certain that you would not have entered the community in
1999 1if you had known then what you know now about
construction?

MR. CONGEE: I think the gquestion is cver broad
and vague about, guote, what you know abcut
construction, but you can answer.

THE WITNESS: Well, what I know now is more
than just the construction inconveniences, diminishing
cof services. It also invelves the fact that we have
found out that there isn't any money available in a
trust or something. And for that reascon if I had known

that, I would definitely not have come in.

03:27

0

03;

(3:Z

03:2

L

27

183

Veritext National Deposition & Litigation Services
866 299-5127




Ww W ~Jd 3 s W

11

-
[

13
14
15
16
17
183
19

20
21
22
23
24
25

SUPERIOR COURT OF THE STATE OF CALIFORNIA
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MARILYN SHORT, PATTY )
WESTERVELT, and DOTTIE YELLE, )
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all other similarly situated, )
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PAGES 223 - 300

223

Veritext National Deposition & Litigation Services
866 299-5127




[

QO -~ O N s {0

10
11
12
13
14
15
16
17
18

19

R A N A%
= ) T O

2
[@al

APPEARANCES OF COUNSEL:

FOR THE PLAINTIFFS:
LAW OFFICE OF MICHAEL A. CONGER
BY: MICHAEL A, CONGER, ESQ.
16236 San Dieguito Road
Suite 4-14
P.0O. Bcx 9374
Rancho Santa Fe, California 92067

(858) 759-0200

FOR THE DEFENDANTS:
MORRISON & FOERSTER, LLP
BY: LINDA L. LANE, ESQ.
ERIC M. ACKER, ESQ.
12531 High Bluff Drive
Suite 100
San Diego, California 92130-2040
(858) 720-5109

ALSO PRESENT:
DAVID PITCHER, VIDEOGRAPHER
DOTTIE YELLE
PATTY WESTERVELT
DONALD SHORT
MARILYN 3HORT
JAMES GLEASCN

224

Veritext National Deposition & Litigation Services
‘866 299-5127




10

11

13

14

15

16

17

18

18

20

A Yes.

0. Is there any language in this letter that lead
you to believe that money paid would be set aside in a
separate account to fund long-term care?

MR. CONGER: Czalls for speculation. You can
arnswer.

THE WITNESS: The original agreement that I
signed stated that a percentage or that money would be
set aside which I believe for prepaid long-term care.
This document and the ¢<ne befores so states that. That

total of your entrance fee Baid is considered to be for

prepaid long-term care. I believe that that's what

S
Hyatt said in all their krochures, and that's what 1

S
believed.
BY MS. LANE:

0. Now, you first sald that the document that vou
gigned sald that monesy would ke set aside for prepaid
long-term care. What document are you referring o7

ME. CONGER: Misstates her testimony. She said

the word agreement. YoUu can answer.

BY M3. LANE:

Q. What agreement are you referring to?
E. I am referring to the original agreement to
move lnto the towers; that 1 would be -- a porticn of my

entrance fee would be for long-term care, eztensive

08:29

09:29

09:29

09:30

09:20
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long-term care for two individuals.

0. And that was the agreement that we reviewed
yesterday --

A, Yes.

Q. —-- your continuing care retirement agreement?

A, That 1s true.

Q. Now, this letter, does it say that money would

be set aside in a separate account to fund prepaid

long-term care?

MR.

CONGER: Asked and answered. Harassing.

The document speaks for itself. You may answer the

guestion.

THE WITNESS: I do not see those words "set

aside”™ 1n this document.

BY M5. LANE:

0. Did vyou, in fact, take a3 deduction based on

this letter?

4. Yes.

Q. And again you haven't consulted your tax

advisor or the IRS about your current belief that those

deductions were wrongly taken?

ME. CONGER: That assumes facts not 1n

evidence, and 1t's bsen asked and answered. You can

danswa<r.,

THE WITNESS: HNo.

09:30

09:30

09:30

09:30

09:30

H9:30
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MR. CONGER: Alsc it misstated her testimony.
MS. LANE: Mark this as Exhibit 28.

(Exhibit 28 was marked for:

identification. )

BY MS. LANE:

Q. Have you ever sSeen this document before?

AL Yes.

Q. When was the first time that you saw this
document?

AL February of '03,

Q. And again did vou -- what is thils document

regarding?

MR. CONGEER: The document speaks for itself.
You can answer,

THE WITNESS: Medical tax deduction, monthly
fees.

BY MS. L&NE:

C. And sgain it says that a portion of monthly
fees -- and this is in italics -- may be deductible as a
medical expense subject tc certain limitations. Do you

see that?

A, Yes, 1 do.

Q. Is there anywhere in this letter that says that

meoney would be a set aside in separate account to fund

long—term care?

09

09:

09:

o
[Ve]

31

32
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1 point to any specific provision within the CCRA that 0%: 238
2 gave vou that belief; is that correct?
2 a. That is correct.
4 MS. LANE: LAre we on 307
5 THE EREPORTER: Yes. 08:39
o (Exhikit 30 was marked for
7 identification.)
8 BY MS. LANE:
2 Q. Have vou seen this document before?
10 2. Yes. 09:40
11 Q. And what is the title of this document?
i2 n, "Medical Tax Deduction.”
i3 0. Lnd this is a letter dated March 15, 2004, to
14 Dear Resident from Carciyn Zuehl; 1s that correct?
15 A, Yes. 09:40
16 Q. And this again states that you should seek
17 advice from your tax consultant and other advisors
18 regarding your eligibility for medical tax deductions;
19 is that ccrrect?
Z20 B, It s¢ states. 09:40
21 7. And you did seek that advice, as we have
22 established; 1s that correct?
23 B, Yes.
24 ME., ACKER: Michael, I assume you lnstructed
25 them that there wouldn't he conversations during this. 09:40
%6j
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{Exhibit 31 was marked for
identificaticn.)

BY MS. LANE:

0. Have you ever seen this document before?
A, Yes.

Q. When was the first time that you saw it?
A. I don't recall.

Q. Did you receive a -~ have you ever seen it

before the litigatiocn began?
MR, CONGER: If wyou recall,.
TEE WITNESS: I don't recall.
BY MS. LANE:
Q. Do you recall seeing this document before
moving into the community?
MR. CONGER: Calls for speculation based on her
previcus answer. You can answer.
THE WITNESS: I den't recall.
BY MS. LANE:
Q. Do you recall whether this document ceonvinced

you in any respect to move into the community?

A. In itself?

Q. This document.

A. Just this one deocument?

0. Yes.

A, Well, since I don't recaill when I saw 1L,

09.

09: ¢

42

05:42

09:43

09:43

09;
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whether it weuld be before or after I moved in, I'd have
to say I don't recall utilizing this information

specifically in this document to convince me to move in.

0. 2nd what 1s this document?

A. It's called a continuum of care.

Q. Do you belisve it to be a portion of a
brochure?

MR. CONGER: Calls for speculation. You can
answer.

THE WITNES3: T don't know 1t looks like it,
but I don't know specifically if 1t was.
BY M5. LANE:

Q. Yesterday during your depcosition you
referenced, 1 think you =aid that everyvthing you ever
received from the markering department promised that
nurses would be available 24 hours a day. Do you
remember that testimony?

MR, COMNGER: Misstates testimcny. You can
answer.

THE WITHESS: 7Y«

144]
mn

BY MS. LANE:

Q. Would this be one of those documents, do yvou --
is this cone of the documents you were referring to?

AL res.

Q. Ckay. So you do remember that this is one of

09:43

09:43

0G:43

09:44

09:44

09:44
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the documents that you received from the marketing

department?
A. Well, as I said, I do not remember when T
received 1it. I know I have received it, but I don't

remembar when.

Q. Ckay. Let's look at the documents itself. You
said that it wag titled "Continuum of Care"?

A. Uh-huh.

Q. The first ~- there are three categories in this

document. Do vou see that?

"rental agreement coverage™?

A. Yes,

o, The second category states "continuing care

agreement coverage prior to care completion”?

Al Yes.

Q. And the third category is "contlnuing care

The first category states

agreement coverage after completion of the care center.”

Do you see those three -~ those three categories?
A, Yes.
Q. And is it your understanding that there was a

pericd of time when the community,

as run by Classic

Residence by Hvatt, was a rental community?

MR. CCNGER: That calls for speculation based

cn her previous answer,

She szid she didn't know which

of the many Hyatt entities ran what. You can answer.

05:44

09:44

09:45

09:45
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Q.

wellness

A.

Q.

believe that nurses would be avallable 24 hours a day or

Is that what the hours of the office at the
center are today, 1f vou know?
I really do not know.

And did anything in this document lead you to

around the clock?

A

MNo.

MS. LANE: I'd like to mark this as Exhibit 33.
{(Exhibit 33 was marked for

identification.)

BY M5. LANE:

A,

Q.

Have you ever seen this document before?
Yes.

Do you remember the first time that you -- when

the first time was when you saw this document?

A.

Q.

A,

Q.

I do net recall.

And what 1s this document?

It looks like a brechure, literature.
A marketing brochure?

A marketing brochure, yes, uh-huh.

Do yeoeu have any reason to believe that you

relied on this brochure in making your decision to enter

La Jolla

A

know if I

Village Towers?
Since I don't recall when I saw 1t, I don't

specifically relied orn this document or not.

09:51

09:51

Q9:

_n
[WN)

09:53

08:23
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Q. aAnd again your testimony yesterday was that all
cf the documents that you recelved from marketing led
you to believe that nurses would be available 24 hours a
day; 1s that correct?

MR. CONGER: That misstates her testimony.
Asked and answered, You can answer 1t again.

THE WITNESS: 1If that's what I stated, that's
what I believed.
BY MS. LANE:

Q. Can you show me what 1in this document brochure
led you to believe that nursing staff would be available
Z4 hours a day?

Al I said I did not receive this -- necessarily
remember this document,

MR. COMNGER: Let me interpose an cobjection.
That guestion assumes facts not in evidence. But you
can answer if you are able to go through this document
and identify scmething.

THE WITNESS: Since I don't know where I got
it, T == I can't hardly say that. T don't recall.
BY MS., LANE:

Q. And Mr. Conger or somebody has gone through and
underlined and highlighted portions that he or she
thought was important in this document. Do any of thoss

portions say anything that you can see about nursing

09:54

05:54

05:54

05:54

09:54

05:55
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16

care avallable Z4 hours a day, around the ciock,
whatever language you choose?

MR. CONGER: Assumes facts not in evidence.
You can answer 1f you can.

THE WITNESS: Not thogse that are highlighted,
o.
BY MS. LANE:

Q. The final bracketed portion that has been

bracketed, I think it's on Page Short 1105, do vcu see

that?
A. Yes, 1 do.
0. It states that: "Under our c¢ontinuing care

plans, residents will be able to move to our on-site
care center, offering high quality assistive living,
memory support, Alzheimer's care and skilled nursing, if
the need should arise, at virtually no increase in our
monthly fee"; 1s that ccorrect?

E. That's what it states.

0, That final portion of this sentence we
discussed at length yesterdav, and it is your contentiocn
that if vou were tc move to the care center, this
language remains true, that there would be no increase
in your current monthly fee that you are paying in the
independent living towers; is that correct?

MR. CONGER: I object and instruct the witness
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the litigation;

A.

BY MS.

Q.

That is correct.

MS.

{(Exhibit 37 wags marked for

LANE:

identification.)

LANE:

This 1is a letter dated March 2003 stating Pear

igs that correct?

Exhibit 37.

Neighbors signed by Jeff Tipton;

A.

0.

was sent to people that were not currently living in the

towers.

answer,

BY MS.

Q.

full paragragh.

truly exceptioconal senior living experience,

Yes.

And to me this letter looks 1like something that

Would you agree with that?

MR.

CONGER:

1f you know.

LANE:

If 1t helps,

It says:

Calls for speculation.

ig that correct?

You can

you can take a look at the final

"1f you have been seeking a

You owe 1t

to yourself to find out more about this exclusive

opportunity.”

AL

outside of -- on their waiting list or socmething because

it was alsoc intended,

T don't recall that 1t was only sent to pecple

I believe,

considering moving to the tower,

it'=s bu

1lt.

for people who may be

the second tower when
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0. And when was the first time that you saw this
document?

a. T guess in March of '03.

Q. S50 did you see this document prior o the

litigation being filed?
A Yes.
Q. Okay. And did anything in this document lead
you to believe that nursing care would be provided 24
hours a day or around the cleockhk?
ME. CONGER: TIf you recall. Calls for

speculation. You can answer.

THE WITNESS: I do not see those words in this

document .
BY MS. LANE:

Q. and in the portion that's bracketed, again on

the first page, 1t states: "Perhaps most importantly of

all, La Jolla Village Towers coffers a vibrant active

lifestyle with a peace of nmind that comes from knowing

your potential long-term care needs will be expertly met

at ocur on-site c¢enter at virtually no extra cost.”

AL Yes, I see that.

Q. And today 1s long-term care being provided at
the care center at no extra cost above and beyond your
monthly fee?

MR. COMGER: Calls for speculation from this
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anxiety,

loss of sleep, financial concerns, stress, have

they prevented you from undertaking any activities”?

Al

Q.

Would you restate the guestion?

Sure. Have any of those symptoms prevented you

from doing anything vou would normally do?

AL

Q.

No.

And have you sought any medical attention for

the mental suffering?

AL

A.

Ho.
Why not?

I continued to believe that La Jolla Village

Towers was going tc somchow or other stand up and

fulfill all the promises that they made to us and that

eventually, eventually some of these things would

decline,

C.

my symptoms.,

And that's the reason that you did nct seek

medical attention?

A.

Q.

Yes,

And have you taken any medication for any of

those symptoms?

A

Q.

A,

0.

Yes.
What's that?
Aspirin, ZIbuprofen.

On how many occasions have you taken aspirin

and Ibuprcfen —-
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