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spent at the facility?

2. No, sir, I do not.

Q. Approximately?

A, I don't really remember that.

Q. Okay. Tell me everything you do recall about

the first wvisit to La Jolla Village Towers in HNovember
or December of 2000.

A. I recall being faverably impressed with the
entrance, with the -- with the landscaping, with the
appearance of the facility when one entered the front
door. I remember meeting Ms. McGrath in the area, the
concierges. Ms. McGrath came out tc meet ue and to

identify herself and escort us back to the marketing

department, and the marketing department -- we -- she --

I kelieve she gave us scme brochures and we discussed

- )
the facility.

",
Q. Anything =lse you recall about the first visit?
A. Not specifically, no.
C. Sc the brochures, do you recall specifically

what brochures Ms. McGrath gave to you?

o No, sir, I do not recall specifically which
brochures.

Q. Do yvou remember anything specifically that
Ms. McGrath salid to dufing that first wviszit?

b, Not specifically that first visit. ©Of ccurse,

09:39
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09:41]
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answer again.
THE WITNESS: Repeat the guestion.
BY MR. ACKER:

Q. Sure. Do you have any specific recollection of
anything that was given to you? You mentioned some
brochures. Do you have any recollection of anything
being given to you during this first visit to the Towers

in Qctober of 20007

A, No, T do not.
Q. Now, you mentioned that you visited the Towers
several times. Have you now told me everything that you

can recall zkout your first visit to La Jolla Village

Towers in October of 20007

A, Yes, I believe so0.

Q. Do you recail, did ycu go back again before —-
in 20007

A Yes, I think -- I'm sure we did.

Q. Qkay. And when you say "you,”™ I assume you and

your wife?

A. That's true.

0O, Tell me about the next visit teo La Jolla
Village Towers.

A. I don't recall specifically any individual
visit. Obvicusly I was in error when I indicated that I

thought ocur first visit was in November or December, I

09:45%

06G:45%
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09:46

09:4¢6
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was wrong about that, and T can certainly be wrong about 09%:

other things if 1 try tc remember specific dates and

specific conversaticns.

Q. And that's because this occurred guite a while

ago, correct? 0o
A, That is true.
. And it's difficult to remember events that

cccurred four or five, six years ago, correct?

A, That's true. It's difficult to recall the

specifics. It's difficult to recall the specifics of 09:

F

scmething that happened four or five or six years ago.
Q. And I am just asking for your best
recollection, and 1 just want to focus on the 2000 time

period. From Octeober of 2000 after the first visit

through the end of that year, until January 1, 2001, do 09:

you have a specific recollection of any subseguent visit
to La Jolla Village Towers during that time period,

between October Z24th of 2000 and January 1, 20017

L. 1 have no specific recollection of any specific
individual visit. 09:
0. To the Towers during that peried?
a. To the Towers during that period.
O, And I know I ask these questions with lot --
just to make sure the reccord 1s clear. Do you think
that you and yvour wife went back to the Towers betwean 03:

46
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October 24th of 2000 and January 1st, 20017

A, I believe the probability 1is that we did.

Q. But as you sit here today, you can't recall
those - that visit?

A. That's correct.

Q. Do you recall when the next time you —-- now,

let's move into 2001. Do you recall the next time that
either you or your -~ you and your wife or you alone
went to La Jolla Village Towers?

A, No, sir.

0. Do vou have any specific recollection of a
visit in 2001 before signing your continuing care
residency agreement?

4. No specific recollecticon.

Q. Do you have any specific recollection about any
conversation with any representative of Classic
Residence by Hyatt in 2001, between January 1, 2001, and
when you went your continuing care residency agreement
on August 5, 20017

A. Other than recalling a2t some point in time
Linda McGrath was the representative of La Jolla Village
Towers that was talking to us, I have no other specific
recollection.

Q. So your only specific recollection of wvisits to

the Towers between January 1, 2001, and when you signed

09:48

09:48

09:48

09:48

09:49
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Repavyment Plan." Do vou see that?
A, Yes, I do.
Q. ind there is a zero there. Do you see that?
b, That's correct.
Q. Do you undeérstand what that means?
AL I'm not sure that I have a total understanding

of 2li ¢of the details of what that means, but in general

T think it means that we would not expect to get any

repayment ¢f cur entrance fee.

Q.
2001,
A,

)

el

And that was vour understanding on August 5,
when you executed this?
I think so.

And do you recall selecting between a number of

different continuing care plans when you came into the

community?

A,

Q.

Yes, 1 do.

And do yeou recall that you selected, you and

your wife selected the erxtensive plan?

A.

Q.

Yes, 1 do.

End did you understand when vyou executed your

continuing care reftirement agreement or residency

agreement that vou were selecting the extensive plan?

A,

Q.

Yes, I do.

ind you understood that after 30 months in the

community you wcould not be entitled to any refund of

10:26
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your entrance fee? Do you understand that when you
signed the agreement in 20017

A. I don't know that I did. I don't believe I
did.

Q. What did you understand as to whether or not
you would be entitled to any refund?

A. Well,lwe gelected this extensive plan, whatever
it's called, bkecause the definition of that plan
provided for unlimited long-term health care, period,
and that is what we thought we were buving.

. Okav. And my gquestion was really related to

whether or not you were entitled to any refund of your
entrance fee, whether you left the community for any
reason. Do you have any understanding when you signed
the contract 1in Aungust of 2001 whether cr not ycu were
entitled to any refund?
MR. CONGER: The gquestion assumes facts not in
evidence. You can answer,
THE WITNESS: Will you repeat the question?
BY MR. ACKER:
oR Sure. What was your understanding of whether
or not you would be entitled to any refund of your
entrance fee when you signed the contract?
A. I did not expect any -- any return of any

entrance fee.

10:27

10:27

10:28

10:28

10:29
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Q. When vou signed the contract in August of 2001,
correct?
A That's true.

MR. ACKER: Mr. Short, the court reporter 1is
going teo mark Exhibit 51 for you.

(Exhipbit 51 was marked for

identification.)

BY MR. ACKER:

G. If you could take a minute and look at that,
lease.

R, I reccgnize the document,

Q. And you recegnize this as yeour Continuing Care

Residency Agreement?

A, It so states on -~ on the front page.

Q. And you see that your signature and vyour wife's

signature is there on the first page of the document,
dated August -- and there is a date also handwritten
August 5, 20017

A Yes, sir.

Q. And if vou could turn to the Bates number there

that's Short 1458 in the document.

A, Okay.

O. Are you there at the signature page?

A, Yes,

0. And vyou see thet you and your wife signed vour

10:249
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10:30

10:30

10:30
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continuing care residency agreement on August 5, 2001.
Do you see that?

AL That is cozrrect.

O. Did you read the document, Exhibit 51, your

continuing care residency agreement before you executed

it?
A I deubt that we read it word for word.
Q. Did you read it at all?
A. Yes, I believe we -- as 1 recall, there were

several decuments put before us on that date, and I
looked at them generally before we signed.
Q. Did you have any guestions about vour

centinuing care residency agreement before you executed

it on August 5, 20017
k. No, we did not.
Q. well, when vyeu locked at it and read it, did

vou have any questicns about any portion of the
continuing care residency agreement?

MR. CONGEK: Asked and answered. You can
answer it again.

THE WITHNESS: I -- I did not have any specific
questions at that time. As I say, we had a -- a whole
geries of documents put before us, and I locked at them
generally. They all seezmed to ke in order and we

signed.

10: 20
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BY MR. RCKER:

Q. bid you have any genaral guestions?
AL No.
Q. about the continuing care residency agreement

before you signed it on August 5, 20017

Al No,

I did not.

Q. Were you rushed or hurried or prevented from

reading the cecntinuing care residency agreement in any

greater detail than you did?

MR.

THE

avorable feeling about La Jolla Village Towers,

felt that we

Jolla Village Towers to tyreat us fairly.

CONGER: Compound. You can answer.

WITNESS: At that time we had a very

and we

would bhe treated fairly, and we trusted La

ind I had no

reason to believe otherwise at that time, and so I had

no questions.

BY MR. ACKER:
Q. And

or prevented
agreement in
on August 5,
MR

THE

of documents,

necrmally do,

my question was, were you rushed cor hurried

from reading your continuing care residency

any greater detail before you executed it

20017

CONGER: GSame objection. You can answer.

WITNESS: As I say, we had a whcle number

and we were with scme anxiety, as people

we wanted to get this thing over with,

and

10:22
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Q. Sir, 1f you could take a lock at Page 30 or
Short 145%.

A. Ckay.

Q. Do vou see the letter 'I' there, the "Entire

Agreement™?

A, Yes, I do.

g. And that clause, that integration clause reads:

"This agreement, including all attached appendices,

censtitutes the entire agreement between you and Classic

Residence by Hyatt and may not be amended unless
executed in writing by Classic Reslidence by Hyatt."
you see that?

AL Yes, I see that.

Q. And did you understand that when you signed

this agreement in August of Z001, that this continuing

care residency agreement and the attached appendices

constituted the entire agreement between ycu and CCW La

Jolla and CC-La Jolla?
A. Pepeat the guestion, please.

. Did you understand when you signed this

agreement in August ot 2001, that the written document

and the attached appendices constituted the entire
agreement between ycu and Classic Residence by Hyatt?
A, I understood that Classic Residencs by Hyatt

intended fcr this to be the entire agreement, but the

10:49

10:48
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10:50
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word agreement goes beyond written documents, such as
this, and inveolves something called trust, and I trusted
T

La Jollia Village Towers to do the things and to live up
e
to the statements that they had made to me with respect

to my security and my long-term health care. And I
believed them at that time and I -- and I believed that
they would do that. And that trust, as far as I am
concernad, is a part of the total agreement.

This 1s a written document prepared by Hyatt,
and T saw no reason at the time to gquestion the motives
of Hyatt or the fact that I put my trust in them, and I
did that, and I signed this.

Q. QOkay. And my question was about this clause.
I appreciate your answer, but my guestion was about this
clause.

When vou signed this in August of 2001, did vou
understand that this written agreement, and the
appendices attached, constituted the entire agreement
between you and Classic Residence by Hyatt as defined by
CCW La Jolla and CC-La Jolla?

D, I refer to my answer before.

MR. CONGER: Asked and answered.

THE WITNESS: I believe I have answered it.

MR, CONGEE: I'm serry. Asked and answered,

-

and the phrase "that time" calis for a legal conclusion.

10:51

10:51

10:52

10:52
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including Classic Residence by Hyatt?

A, Yes, 1 did.
Q. Now, sir, if you could take a look at
appendices -- well, let's go with the Bates number Short

Bates No. 1468.

A. Ckay.

Q. Do you s=2e that's the closing worksheet that we
iooked at earlier? Do you see that?

A, Yes, I do.

Q. And it was your understanding in August of 2001
that when you signed the continulng care residency
agreement, that you and your wife were selecting the
extensive plan, and there would be -~ if vou lived in
the commuinity for more than 50 months, there would no be
refund of your entrance fee, correct?

MR. CONGER: Well, that's compound and
misstates the document. But you can answer,
THE WITNESS: Repeat the guestion.
BY MR. ACKER:
Q. Sure. Let me break it up.
Do you see on the left side there 1t says
"entrance fees repayment plan"?
A. Yes, I do.
. And you understood that you and your wife, in

executing the continuing care residency agreement, chese

!_l
,_.\
[
Kh

11:190

11:10

11:10

11:10

11:11
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the extensive continuing care plan, correct?

A, That's true.

Q. And that provided you with unlimited number of

days in the care center at the then gcing meonthly fee,

correct?
A, Correct.
Q. ind because you selected that plan,

you were

not entitled to any repayment of your entrance fee if

you remained in the community for more than 50 months,

correct?

A, Well, I don't

-- I don't

believe that the term

of 50 months had any meaning to me at that time, but I

did not expect any return cof my entrance fee.

Q. Let me ask it a different way.

Did you

understand that 2 percent of ycur entrance fee would be

earned by CCW La Jolla and CC-La Jolla each month?

A No, I did not.

Q. Because you didn't have an expectation of any

repayment of your entrance fee?

n. That's true.
Q. If you could turn to the next page, sir, marked
Short 1469 with the heading "Promissory Note." Do you

see this two-page promissory note again bears Short

Bates Nos. 1469 and 14

A, That's true,

707 Do you

yes.

see that?

11:11

11:11

11:11

11:11

11:12
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2. And this promissory note you found attached to
your continulng care residency agreement when you looked
for documents in connhnection with this case, correct?

AL That's true,

Q. And do you see the second page of this
promissory note is executed by both yourself and your

wife, correct?

A. Undated, ves.

0, Ckay. &And if you take at the first page, on
the top i1t reads: "This promissory note" -—- excuse
me -- "(the "note'} is made as of 8/10/2001 (the

'effective date') by CC-La Jolla, Inc. and CCW La Jolla,
L.L.C.} (collectively, 'maker') in favor of Mr. Don

Short and Mrs. Marilyn Short {cellectively,

'resident')." Do you see that?
A, Yes, I do.
Q. And you understood that this -- you understand

this 1s the premissory note that you received in

exchange for your entrance fee, correct?

A. res.
Q. And then if you take at the look at the
first -- second full paragraph there begins with the

words "on the effective date," do you see that?
A Yes, I do.

Q. And 1t reads: "On the effective date, resident

11:12

11:12

11:12

11:13

11:13

11:13
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paid to maker an entrance fee in the amount of $500, 346

which is

lean'y.

AL

Q.

intended to be a leocan (the 'entrance fee
Do you see that?
Yes, I do.

And you understand when you executed this

promissory note in 2001, August of 2001, that your

entrance fee was intended to be a loan, correct?

MR. CONGER: Objection. Calls for speculation

as phrased. But you can answer.

THE WITHESS: Well, the thing that troubkles me

is that the effective date of the promissory note is

Bugust 10, 2001.

BY MR. ACKER:

C. And that troubles you why, sir?

A. I'm scorry?

Q. Why does that trouble you?

A. It trocubles me because we signed the -- the
worksheet and the -- for Apartment No. 2003 on
BRugust 5 --

Q. So 1f I —--

A, -- 50 —--

Q. I'm sorry.

A. -- so we -~ we signed the financial agreement

here on August 5th, and I have said before that I didn't

recall seeing the note at that time. This note says

11:1:z

11:14

11:14

11:14

11:14
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effective date August 10th,

five days later,

and so I

have a problem kelieving that I saw this note before I

signed this agreement.

MR, CONGER:

"this" to Exhibit 20,

BY MR, ACKER:

Q.  Okay.

doubt that that's your signature on the promissory note

just for the record.

Let me ask you this. Do you have a

on the second page?

AL No.

Q. And do you believe that you read the promissory

note when you signed it in August of 20017

A. After I signed and paid the money.

And he's referring when he says

ny

<. And do you have any recollection ¢f when you

paid the money?

L. I paid it on the 5th of Rugust.
Q. Are you certain?
A. I'm -- I believe I did. You asked 1if I am

certain. There are very few things that I can be

positive of at this stage in my life.

Q. Do you have any reccollection of when your check
cleared?

A, No.

o, Did you understand that when you signed the

continuing care residency agreement on August 5th,

that

11:14

11:15

11:15

11:15

11:15

11:15
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1 vou would be receiving a promissory note in exchange for 11:15

2 your entrance fee?

3 A. Yes, I did.

4 Q. And you did receive that promissory note,

5 correct? 11:16
S A, Yes, I did.

7 Q. And you signed 1t, correct?

g A, At that time, yes.

9 Q. And vou read it before you signed it?

10 A, I don't think I did. It didn't make any 11:1¢
11 difference.

12 Q. Do you have a recollection cone way or another

13 whether you signed it or not?

14 A. I have nc reccllection, no.

15 . Do vou recall having any gquestions about the 11:1¢6
16 promissory note before you executéd it?

17 A, No.

18 0. When you and your wife signed the agreement in

19 August of 2001, were you aware that a second tower would

20 be built? 11:16

el A, Yes, we were.

22 Q. What was vyour understanding of that second

23 tower?

24 A, Well, at that time on the P1 level of our

25 building, there was a diorama, there was a model of the 11:1¢6
95
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handbock had language that promised ycu Z24-hocur care or

response frocm a nurse?

B I believe that somewhere there was such an
agsurance.
Q. Okay. And I am just geing to ask you, 1in

writing or oral?

Al I believe it was in writing, but I'm not
pesitive of that.

Q. Okay. Glven that you bellieve that it was in
writing, do you have any recollecticn about where 1in
writing it was?

A, No, I Jdo not.

Q. Ang in locking through -- in collecting
documents for this case and in locking through all of
them, did you see it anywhere, any document?

a. I don't recall.

Q. You don't recall seeing 1t?

A. That's right.

0. Let me ask you to take a look at Exhibit 52,
And just before I do that, =sir, let me jJust ask you

ancther questicen before we go to that one,

Lo you have any specific recollection of anyone

from any ©f the defendants, representative of any of the

defendants telling you orally that there wcould alsoc be

24-hour -- a nurse available 24 hours a day to respond

11:32

11:33

11:33

'__l
ot
[N
Lad

11:33
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to emergencies? 11:33
A. Without specifically reccllecting, I do believe

that I was told that by Linda McGrath, because 1t was an

A ——

extremely important part of this total deal to us. It

was impocrtant to me to know that we did have Z4-hour 11:34
s

emergency response by a qualified medical perscon, and it
m

did happen to me twice where in the middle of the night

where I pulled the cord or whatsver and a nurse did

respond.

sl
!_l
e

Iz

. And do you have any recollecticn of when you
believe you had this conversation with Ms. McGrath?
R, During the period of time when we were
discussing and considering moving in.
Q. And can you recall specifically what it is
Ms. McGrath said? 11:34
A. Not specifically, but in general one of the
advantages of living at La Jolla Village Towers was that
we would have Z4-hour emergency response by medical
personnel.,
Q. And did she zay that that would alwavys 11:35
continue?
AL No, she -- not to my recollection she did not
guarantee that it would always continue, but it's hard
for me to believe that that would be a -- an amenity

that & facility like La Jolla Village Towers properly 11:3%
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A, Yes, 1 do. 01:45
Q. And you also see that as ¢f the year
December 31, 2005, the end of that fiscal vear there was

zero left as a refundable porticon <f that portion of

your entrance feeg, correct? 01:45
A. Correct.
Q. So as of the end of the fiscal vyeacx

December 31, 2005, there was no portion of your entrance

fee that was any —- refundable any longer, correct?

A. That's true. 01:45%
o. If you could take a look at what the reporter
will mark as Exhibit &3.
A, Thank you.
(Exhibit €3 was marked for

identification.) 01:486

BY MR. ACKER:

Q. Bave you had a chance to lock at that, sir?
A, Yes.
Q. Ncw, earlier today when we were talking about
your initial visits to the Towers, La Jolla Village 01:47

Towers, you said that you saw some brochures and other
written materials. Do you recall that testimony?

A. do.

=

Q. So I am going to ask you about a series of

docunents now, and my first guestion will be, have you 01:47
147
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ever seen what we have marked, the brochure that we have

marked as Exhibit 63 before?

A. I do not have a specific recollection, but I
believe that I did.

Q. Do you believe that you saw Exhibit €3 grior to
entering into your centinuilng ccre residency agreement?

A BZgain I deon't specificaily recall that, but I
beliecve T did.

Q. Okav. Is there any portion of Exhibit 63 that
yvou relied on in deciding to enter intoc your continuing
care regidency agreement?

MR, CONGER: Calls for speculation, given his
testimony, but you can answer.

THE WITNESS: Could you repeat that?
BY MR. ACKEE:

2. Sure. Let me follow up ¢n that objection.

As you sit here today, do you have any memory
of seeing Exhibit 63 before you signed your continuing

care residency a&greement?

i I don't have any svecific recollection --
0. Chkay.
A -- but it is consistent with my overzll

recnllection.
Q. AZl right. 2And given that you don't have a

specific recolleztion of seeing Exhibit 63 before vou

Ql:47

01:47

01:47

01:489

01:48

01:48
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signed your continuing care residency agreement, I
assume that you are not able to pecint to any portion of
this brochure and say this is the portion that I relied
on in order to agree to sign the residency agreement,
correct?

A. Well, I believe that I relied pretty much on it

A
in 1ts tetality, not just page by page.

0. Well, is there anvthing specific that you
relied on in this Exhibit 437

MR. CONGER: 1It's over broad, and it requires
the witness on the spot to go through a lengthy
document. You can ansgwer 1f -- I mean if -- well, if
yvou are able to do that.

THE WITNES3S: Well, as I say, I don't --1
don't recall any specific paragraph, specific page, but
the document in 1ts entirety is the sort of
representation that I relied on when I moved in, when I
agreed to move in.

BY MR. ACKER:

Q. When you say "the document in its entirety is
the sort of representation you relied on," what
specifically about the document?

L. Well, let's see. Let's start with ~- let's
start with the wvery first pege, the reference Short

116%, and 1t says "experience luxury senior living at

01:48

01:48

01:48

01:49

21:49
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its finest." That's in general the kind of statement 01:50
that I relied on.
Q. Anvthing else in the -- in Exhibit 627

MR. CONGER: It's over broad. You answer 1f

Q
o)

you can. 01:50
THE WITHESS: Well, geo to 1172, and it says

"savor every moment.”" 1174 =avs "rely on the peace of

mind that comes with continuing care.” And 1176 says

"enhance your future at Classic Residence by Hyatt.”
I thought I was -~ I thought all of those 01:51

things were representative of the kinds of informaticn |

that I was given, that I believed and that I trusted and

that I -- the reasocn for me to commit a half a million

dollars of my assets. I simply believed, in general,
W
that all of the things that are said in here. 01:%51

BY MR. ACKER;:

Q. Ckay. And I'm not trying to trick you here,
but dec you know whethér or not this document, <
Exhibit 63, was even in existence before August of 20017

A, No, I do not kKnow that this particular document 01:51
was in existence. I do know that I saw similar
documents. Whether it was this one particular document,
I don't know, but I did see =zimilar documents expressing
similar thoughts.

Q. Okav. So just so we are clear and clese this 01:52
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out, as I understand your testimony, you can't say 01:52
whether or not Exhibit 63 was something that vou =zaw
before signing your continuing care residency agreement?
A. That's correct.
MR. ACKER: I am going to mark this as 01:52
Exhibit 6&4.
{Exhibit 64 was marked for
identification.)

THE WITNESS: Thank ycu.

BY MR. ACKER: 01:53
Q. If you could take a lock at Exhikit 64, please.
A Okay
o. Have vyou had a chance to look at that, sir?
A. Yez, I have.
Q. Have you ever seen this document befcore? 01:53

=

I have no specific recollecticn of having seen
this specific document, but it is consisteﬁt with the --
the documents that I believe that I have seen.

0. Ckay. And so because vou have no specific
recoliecticon of seeing Exhibit 64, you can't testify 01:53
that Exhibkit €4 is something you saw before entering
into your continuing care residency agreement, correct?

A. That's correct.

MER. ACKER: Mark this as Exhibilit 65, please,.
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{(Exhibit 6% was marked for

identification.?

BY MR. ACKER:

Q. Mr. Short,

marked as Ixhibit 65.

document, please.

Al Yes, I have 1t.

Q. Do you recognize 1t?

AL Yes, I do.

Q. Have you ever seen it befeore?

A Yes, 1 have.

Q. When was 1t that you =zaw it?

L. You know, I can't -- I can’t recall

date, but I do know that I did see this document,

the reporter has handed you what 1is

If you could take a look at that

the exact

and --

and I believe that I saw it before making the agreement

to move into La Jolla Village Towers,

. Okay.

believe you saw Exhibit 65 before August of 20017

A. Yes.

b

Sc you -- it's your testimony that you

Q. ind did vou rely on some porticen of this

document in corder to sign a centinuing care residency

agreement?

A, I think I probably did because 1t relates to

continulng care,

and that was very 1lmportant t¢ me, that

I provide for the centinuing care for myself and my wife

01:54

01:54

01:54

01:55

01:55

1:55
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for the rest of our lives.

Q. And what porticon of Exhibit 65 do you believe
you relied on to sign the continuing care residency
agreement?

A, I think I relied on it -—-

MR. CONGER: I'm sorry. The gquestion is over
broad. You can answer,

THE WITHNESS: I think I relied on it pretty
much in its entirety.
BY MR. ACKER:

Q. Okay. Let's take a look at it. Do you see
that under the continuing of care there i1z a first

section here that has the highlighting "Rental Agreement

Coverage." Do you see that?
A. Yes, I do.
Q. Ind below that i1t says: "Until residents are

covered by continuing care agreement, their need for
increased care 1s addressed in the following ways."” Do
you see that?

A, Yes, I do.

Q. And yvou never entered into a rental agreement
with any of the defendants, correct?

MR. CONGER: Calls for speculatlicon. You can

answer.

THE WITNESS: Restate the guestion, please.

01:56

01:56

01:56

01:%¢
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recollection of seeing Exhibit 65 before entering into

your continuing care residency agreement; is that right?

A. Yes, I believe I did.
C. Okay. Are you certain of that, or yvou have

some doubt about that? 02:03
A. I have scome small possibility of -- of doubt.

In other words, I am not a hundred percent positive that
I saw it, but I believe I did.
Q. Ckay. Given that belief, T think vou alsc
testified that you believe that you relied -- before you 02:04
signed your agreement in August of 2001, you relied on
this document?
A. If I said I relied on this specific document, T
was in error. I have relied uypon the reprasentations

that are made in this document._ They are consistent 0z:04

with the representations that were made to me prior to
I EEERERee

gigning and that were important to me.

ety et st Sy

Q. Qkay. And what I am trying to understand is
exactly what representations those are.
A, The representation of continuing care. 02:04
o. Okay. A&nd when you sayv "the representation of
continuing care," is that the representaticn that ycu
and your wife will receive continuing care in the care
center for the rest of your lives, and that when you

move from the Tower to the care center, you will 02:05
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out, vyou testified a second ago that your testimony was

in error that vyou relied on this deccument. Is that
true?

A, That's true,

Q. So — -

Al This specific document.

Q. Okay. And I am just focueing on this specific
document. It's your testimony that you can't say that

you relied on Exhibit €5, this continuing cars document,

in order to decide to sign your continuing care

residency agreement in August of 2001, correct?

Al I relied on the same kind of representations

that are contalned in this document. Whether I relied

on this speclific document or not, I can't sav.

Q. When vyou say "the representaticons contalned in

this document," when I asked you what those were a

minute ago, you said the continuum of care, correct?

A, I -1

said continuing care, not necessarily

continuum, but continuing care.

Q. And it's true,

rigﬁt, sir?
A, Uh-huh.

Q. Is it t

rue,

£1lr,

isn't it, that -- are you all

that neither ycou or your wife

have been denied continuing care at any peint?

B That'Ts

true.

L
ra

Qz:

0z

: 0%

:06

06

1 Q7

07
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Q. I am going to hand yocu what we previously 22:14

marked as Exhibit 22, If vou can take lock at that,

pleace.
A. Ckay.
Q. Exhibit 22 is a letter dated December 26, 2001, 02z:15

from James Bayes, Executive Director cof the Towers, to

Residents, correct?

A, Correct.

0. Have you ever s=een this letter before?

A, Yes. 02:15

0. Did you ever see it kefore December 26, 20017

A, Before December 26, 20017

Q. Yes, sir.

A, No.

o. Because you didn't see it before entering into 02:15
your continuling care residency agreement, you 4didn't
rely on this document te¢ enter into your continuing care
residency agreement, correct?

AL That's true.

Q. Let me show you what we have previously marked 02:15
as Exhikit 27. Scorry.

L. That's &ll right. Okavy.

Q. Have vyou ever seen Exhibit 37 before, the
March 2003 letter, to Reéidents of the Towers from Jeff
Tipton? 0z2:17

167
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A, I'm sorry. Are you asking me if I ~-
Q. Have vyou ever seen 1t before?
A, I believe I have.

ﬁ

Q. And had you ever seen it before March 20037
A No.
Q. Do you have a reccollection of seeing it in

March 20037

A. T believe I did.

Q. Do you remember when you saw 1t, first saw it?
AL I think appreximately March or Bpril of 2z003.

Q. So just about two years after you entered the

La Jolla Village Towers, correct?

A, That's true.

Q. In about 18 months or so after you signed vyour
continuing care residency agreement, correct?

L. That's true.

Q. Sg this exhibit, Exhibit 37, March 2003 letter,
didn't cause you to enter the community, correct?

L. No. It =imply reiterates the kinds of

o,

repregentations that were made to me pricr to moving in.

Q. Okay. What specific representation are vou
referring to?

A. "La Jolla Village Towers offers a vibrant
active lifestyle with the peace of mind that comes from

knewing your pctential long-term care needs will e

D2:

Lo}
R]

117

2217

217
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expertly met at cur on-site care center at virtually no
extra cost.”
0. And did someone say that to you crally before

you entered the community?

AL I think so.

Q. Who?

A. Words to that effect.

Q. Whov

Al People in the marketing department.

Q. Can you name anyone?

A. Linda McGrath.

Q. As you sit here under cath today, vou are

certain that Linda McGrath said those things to you?

AL I'm not positive that she said those things to
me, but she was a marketing representative that we dealt
with, and we got moest of our informaticon from her.

Q. Okay. But in any event, this Exhibit 27 had
absolutely no influence on you entering the community or

signing your continuing care residency agreement,

correct?
A, This particular document, that’'s true.
Q. Okay. Have you ever loocked at the Web site for

Classic Residence by Hyatt at La Jella Village Towers?
A Mo, I have not.

Q. At any point?

0z:

02

0z:

02:

:1e

118

18

i3

-t
[Fa)
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Q.

Carclyn Zuehl dated December ¢,

Do you see Exhibit 71 is a memorandum from

2001,

to All EResidents

with the subiject line reading "income tax deductions.”

Do you see that?

A,

Q.

Yes,

I do.

Do you see some wrliting on the documents both

in the margins and between the paragraphs and numbers

and letters written there?

A.

Q.
recognize 1t?
A,
Q.
A.

Q.

20017

AL
Q-
entered the community,

A,

o,

Yes,

I dc.

Do you recognize that writing?

NO;

It's not yours,

I do not.

That's true.

I assume?

If that had been your wife's writing, would you

Probably.

And you don't recognize it,

That's

correct.

correct?

Lid vou receive this document in December of

I believe I did.

That was some seven or eight months after you

That's correct.

correct?

So you obwviously didn't rely on this document,

02:37

02:37

0z2:38
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If we could get this marked, please. 02:45
AL Thank you.
(Exhibit 73 was marked for
identification.)
EY MR. ACKER: 02:45
Q. The court reporter has handed you what we have
marked as Exhibit 72,
MR. CONGER: Seventy-three?
THE WITNESS: Seventy-three.
BY MR. ACKER: 02:45%
0. Ch, veah, right.

Exhibit 73. If you couid take a look at that.

A, Okay.
0. Do you see this is a letter tfrom -- again from
Carolyn Zuehl, Director of Accounting at the Towers 02:46

dated January 15, 2002, to Zl]l Residents. Do you see

that?
A, Yes.
Q. Do you believe that you received a copy of this
letter? 02:46
A. Yes, 1 do.
Q. And do you see the writing down at the bottom

where there appear tc ke some calculations of income Lax
deduction and months listed. Do you see that?

4. Yes, 1 do. 0z2:46 |
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attributable to medical care, correct?

A, Correct,

Q. And did you take this deduction?

A, I referred it to my tax accountant. I'm —--

0. I assume you don't know one way or ancther, as

you sit here, but ycu have no reason to doubt that you
tock the deduction based on a portion of your medical

fees went towards medical care, correct?

A, I think that's ftrue.

0. Let me hand you what we previously marked &s
Exhikit 2&.

B Okay.

Q. Do vou recognize this document?

AL I den't.

Q. Have vyou ever seen this before?

A I believe I have,

Q. And again there is writing on here. Do you

recognrnize that writing?

A. Neo, T do not.

Q. Do you believe this document came from your
filesg?

AL Not this specific document.

Q. Do you believe you received a similar copy of

this deocument around Fekbruary of '037?

4. Yes, I do.

02:49

062:50

0Z2:50

g2:50
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. Do you have any understanding of why it is that
Ms. Jacobs came to you with that guestion?

A. No, 1 really have no -- 1 didn't ask her why
she came to me.

Q. I understand. When you wrote the letfer, did
you believe everything in it that you wrote in January
of 20057

MR. CONGER: 1It's over kroad. You can answer.
He's asking you whether every single statement in here
you believed when you wrote.

THE WITNESS: Well, I think to give a proper
answer, I probably need to -~ to provide a little
background. When I -- when I first moved into the
Towers, 1 personally felt very geood about that., I -- 1
felt that Hvatt had made a lot of statements about what
life would be like in the Towers, and while they had

made statements about the use of our entrance fees for

—® A
long-term health care, and that was the primary reason
e T ——

why I moved into the Towers, as I say, 1 was ftrying to
B S
set her mind at ease, and it had bkecome apparent that
Hyatt had used our entrance fees for things which I did
not understand at the time I moved in.
1 was, nevertheless, motivated to try to keep

everything meoving on an even keel, And as a matter of

fact, when I wrote this letter tc Louise, I gave the

9:51aM

9:514M

9:5CZAM

2:52AM

91 534N
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recelve long-term care in the care center for the rest
nf your life, if necessary?

E. I believed at that time that my entrance fee,
or some substantial porticn of my entrance fee, would be
set aside to fund my long-term health care when that
became necessary.

Q. End then at some peoint in time, after &ugust of
2001, vou began to have concerns about whether or not
vou wonld be able tc move to the care center and receive
long-term care at your regular monthly fees?

A, I became concerned that at the time that I
needed long-term health care, that the money would not
there to pay for that.

Q. And what czused that concern?

A. The fact that I found out that the money had
not been set aside for that purpose.

Q. And when vyou say "not set zside, ™ vyou mean not

set aside in a separate account just for you and your

wife?
& Mo,
Q. What do you mean?
A, I mean that the entrance fees of the residents,

taken together, had not heen set aside in a separate
e ]

fund for that purpose, as reguired by the actuarial

11:30aM

11:31AM

11:2228M

11:322M
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A, Well, I became concerned about the —-- apbout the
defendants fulfilling their promises made to us at the

e .

time we made the decisicn to jecin the community. For
R —— ]

example, and specifically, I became concerned about the

abrogation of Hyatt's responsibility to provide Z4-hour

“

emergency medical response, which was promised to us at

Fﬁ

the time that we entered, but which was abrogated

S
sometime in Z004, 2005. &And we are now told that if we

have a medical -—- medical emergency in the middle of the
night to call 811, which is what anvbody can do.

Nothing -- nothing special akout that at all. And yet
that was a very impcrtant consideration at the time that
we mceved into the Towers and was abrogated by --
unilaterally by Hyatt.

End so I began to wonder about all of the other
premises made by Hyatt, such as providing long-term
health care, that my entrance fee was paying for my
long-term health care,

Q. Ckay. Anything other than the 24 -~ the change
in emergency response that has caused you to guestion
whether ¢r not the defendants will provide long-term
health care to vyou and your wife in the care center if
necessary at the regular monthly fee?

A. The Z4-hour emergency response was the most

important. There have been other things that Hyatt has

11:332M

11:342M

11:34AM

11:35AM

11:25AM

11:358M
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not provided that were promised to us. I am ~- as I sit 11:36AM
here right now, I can't remember specifically what they
were, but I know there were cthers.

and so I have.the feeling that when I -- when I
came intc the community, I trusted Hyatt to do the 11:36AM
things they sgid they would do, and tﬁat is proving not
to be the case, a= I say, specifically in 2Z4-hour

emergency response, and that gives me great concern, and

I am concerned about what Hyatt's attitude will be about

whether they are going to provide me with long-term 11:37AM
health care cr not when I need it. It's a matter of
trust.

Q. Okay. BAnd let me focus now on your last
answer. Are yvou aware of any instance with any resident
in the Tower that they have been told, or 1t has been 11:378M
implied to them in any fashion, that 1if they -- if

necessary and they need to meve Lo the care center, that

they will not be able to move to the care center at the

regular monthly fee that they are payving at the Tcwer?
ME. CCONGER: It's over brecad. You can answer. 11:37AM
THE WITNESS: I am aware ¢f residents in the

Towers that have been told to call 211 when they

called -- what we are told now to call the concierges 1if

we have an emergency medical situation in the middle of

the night. As a matter of fact, I have been told that 11:3&2HM
N
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myself.

BY MR. ACKER:

Q. I understand that,
ability to move from the Tower to the care center and
create the regular monthly fee.
resident that has been told implicitly or explicitly

that we will not be able to move to the care center and

receive care in the

faee?

MR. CONGER:

ambiguous. You can

THE WITNESS:
service, and they don't provide it,
subsequently unilaterally abrogate that obligation,
there 1is reason to belisve that they could do the same
thing in some other matter in the future,

They have not vet abrogated the matter of
providing services in the care center,
standard of service in the care center is much lower
than we were led to believe Initially.
least two residents who nave besen told that
spouses are in the memory support unit,
told that Hyatt is unable to provide the level of
service that their spouses require.

sugygested that those individuals hire private duty

but I want to focus

Are you aware cof any

care center at the regular monthly

It's over broad.

If we trust Hyatt to provide cne

later they

except that the

I know of at

—- whose

who have been

and they have been

11:38AaM

11:3828M

11:38AM

11:3%aM

11:49aM
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1 nurses to provide the level of reguired -- of care 11:40AM
2 that's is reguired.
3 It seems to me that that by itself, an
4 extension of that situation, which currently exists,
5 would lead one logically te believe that sconer or later 11:408M
6 Hyatt is geing to say, well, down the road with you
7 fellcw,., You are not getting your long-term health care.
8 BY ME. ACKER:
9 Q. But, as we 351t here today, it has not happened,
10 correct? 11:41AM
11 MR. CONGER: That gquestion is vague and
12 ambiguous and misstates his testimony. You can answer.
13 BY MR. ACKER:
14 0. Let me be more precilse.
15 A, No, I think I have given the answer. 11:418M
16 MR, CONCER: Ask him to go spend a day in the
17 skilled nursing facility and see what happens, if he
18 doesn't think it's happening.
19 BY MR. ACKER:
20 Q. So I just want to close out this, and then I am 11:41AYM
21 gelng to move on into anecther area, but --
22 A. I would think vou would, yeah.
23 Q. No, actuaily this has been —-- it's heen
24 extremely helpful.
25 A I hope sc. I hope so. 11:428M
303,
]

Veritext National Deposition & Litigation Services
366 299-5127



Q. As we sit here today, neither you nor your wife 11:42AM

pt

2 or, to your knowledge, has any resident not been allowed
3 to move from the Tower tco the care center and pay the

4 regulzr monthly fee they were paying in the Towexr?

) ME. COMGER: Misstates testimony. Asked and 11:428M
) answered. You can answer it agaln. It also calls for

7 speculation. You can answer.

] THE WITNESS: Well, my answer ig, as I sit here

Lo

today, I am aware that at least two, and I believe many
10 more, but at least two, to my personal knowledge, have 11:472aM
11 not received and are not receiving today the level of

12 care which was represented to us to be available by the

b
(W3]

payment of our entrance fees at the time we moved in.

14 That conditicon exists today.
15 The fact that my wife and I have been fortunate 11:43AM

1¢ encugh to be healthy so far and not required the service

17 ¢f the care center, does little to allay ocur fears that
18 our trust in Hyatt was nisplaced when we bellieved that
1¢ Hyatt would pay —-- would set aside money from cur

20 entrance fees to pay for our long-term health care when 11:442M
21 we needed it. And there is also -- well, we won't get

22 into that. That's my answer.

23 BY MR. ACKER:

24 Q. Ckay. Sco you are aware of twoe residents who

P
g

you believe are not receiving the level of care that vou 11:44AM
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